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Macroeconomic Environment
Introduction

The Romanian economy has gone through a turbulent time over the past three years, after a lengthy period, covering most of the previous decade, of high Gross Domestic Product (GDP) growth, falling unemployment and rising prosperity. The pre-crisis boom was also accompanied by a sustained commitment to economic reforms, culminating in Romania’s accession to the European Union (EU) in January 2007. The “growth model” on which Romania and many other countries in Central and South-Eastern Europe (CSEE) relied was based on strong capital inflows, rapid economic growth, an increase in financial intermediation, growing trade, investment and political links with the wider global economy. While this model was broadly appropriate for the circumstances prevailing in Romania, the vulnerabilities it created were starkly revealed when the global crisis erupted in the second half of 2008. In the case of Romania, these vulnerabilities were exacerbated by the largely pro-cyclical fiscal policies implemented during the boom years, involving higher wages, social benefits and higher public sector employment, which led to a fiscal deficit of 4.8% of GDP in 2008.
The years 2009 and 2010 were exceptionally difficult for Romania. As of September 2011, however, there are distinct positive signs that the recession has bottomed out and that the economy has started to grow again. This chapter will set out some of the key recent macroeconomic developments and will describe how policy-makers and international institutions have attempted to alleviate the worst effects of the crisis. The chapter will argue that the policy response has been broadly appropriate and that the conditions are in place for a return to sustainable growth, provided that prudent fiscal and monetary policies are combined with accelerated efforts to improve the business environment.
Impact of the Economic Crisis 
Romania suffered more severely from the global economic and financial crisis than most other countries in CSEE. In 2009, GDP declined by 7.1%, with a particularly marked fall in construction activity. Industrial production growth also turned negative in 2009 and trade activity slowed dramatically, with exports falling by 18% year-on-year and imports by more than 34% year-on-year. The current account deficit dropped sharply to only 4.2% of GDP in 2009 (compared to 11.6% in 2008), while Foreign Direct Investment (FDI) fell by more than 60%. Unemployment rates have increased slightly since the onset of the crisis but remain relatively low compared to regional peers and other EU countries at 7.3% in July 2011, according to Eurostat data. After very high rates during the pre-crisis years, private sector credit growth has slowed significantly since late 2008. It remains marginally positive on a year-on-year basis as of mid-2011, but in general, restricted access to credit is acting as a further brake on domestic demand.
In 2010, the economy struggled – and largely failed – to emerge from recession as GDP continued to drop by 1.3%. A detailed breakdown of the evolution of GDP on a quarterly basis is shown in Chart 1 below. It shows that quarterly growth rates, on a year-on-year basis remained marginally negative during the year, before turning positive in Q1 2011. However, quarter-on-quarter, the Q4 2010 growth rate was barely positive at 0.1%. Overall, the annual decline in GDP of 1.3% was less bad than most analysts had predicted. 
Chart 1: Quarterly GDP, yearly growth in percentage terms
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Source: National authorities.
More recent macroeconomic indicators provide further evidence that economic activity is slowly recovering. Exports have picked up substantially, by more than 20% year-on-year in 2010, as compared to a 14% year-on-year acceleration in imports – see Chart 2. Net exports are therefore helping to drive the recovery, in common with the pattern of other countries in the region.

Chart 2: Trade activity, yearly change in percentage terms
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Source: National authorities via CEIC data service.

Monthly industrial production returned to positive annual growth rates in November 2009 and accelerated to 5.5% on average in 2010. Chart 3 provides a detailed breakdown of the evolution of industrial production throughout the crisis. It shows that the sector is quite volatile on a monthly basis, but the overall pattern is unmistakeably one of improvement.
Chart 3: Industrial production, yearly change in percentage terms
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Source: National authorities.
On the negative side, however, net FDI continues to fall and fell further in 2010 by around 26% year-on-year, down from the already sharp drop in 2009. A further drop occurred in the first half of 2011. FDI is now about 2% of GDP, a low level for an economy at Romania’s level of development and indicative of the global drop in investor confidence during the crisis. 
Policy Response

The authorities have responded in various ways in an effort to cope with the worst effects of the crisis. The broad framework for the Government of Romania’s (GOR) crisis response programme was the two-year EUR 13 billion Stand-by Agreement (SBA) that the Romanian authorities requested with the International Monetary Fund (IMF) in March 2009. The SBA has been part of a broader external rescue package. It was explicitly tied to an additional EUR 5 billion provided by the EU, along with a commitment of EUR 1 billion from the World Bank (WB) and EUR 1 billion from the European Bank for Reconstruction and Development (EBRD).
 The announcement of this EUR 20 billion support from the main international financial institutions had a major positive impact on confidence and signalled a strong determination of the international community to help Romania through the crisis.
The most challenging aspect of economic policy in the past two years has been on the fiscal side. The GOR initially envisaged an economic stimulus programme, to be launched in February 2009, worth EUR 13 billion, with major planned investments in the infrastructure sector. However, the capacity – both fiscal and technical – to implement this programme was not in place, given the difficult circumstances of the time. For 2010, the GOR agreed with the IMF on a targeted general government deficit of 6.8% of GDP (on a cash basis). To achieve this, the authorities were required to implement some fairly drastic and politically difficult measures, including a 25% cut in public sector wages, a 15% cut in most social benefit transfers, and a 5 per cent increase in the rate of VAT (to 24%) as of July 2010 (the latter introduced instead of a proposed 15% cut in pensions, which was ruled to be unconstitutional). In March 2010, the Parliament further approved a new law on fiscal responsibility, aiming to improve medium-term fiscal planning and which established a Fiscal Council.

Towards the end of 2010, the authorities implemented a further series of measures, as agreed with the IMF. They introduced significant amendments to the pension law, implemented a unitary public wage system and adopted the budget for 2011, which had a target for a general government deficit of 4.4% of projected GDP. According to latest data, the budget deficit for 2010 stood at 6.5% of GDP, within the target agreed with the IMF. The programme has been completed successfully and the IMF Executive Board approved a successor precautionary SBA with a value of EUR 3.5 billion at the end of March 2011, linked to further loans of EUR 1.4 billion and EUR 0.4 billion from the EU and the WB, respectively. These developments represent a considerable achievement for the GOR, given the politically sensitive nature of many of the measures needed to remain on track with the programme.
On the monetary side, the National Bank of Romania (NBR) responded to the economic downturn with gradual monetary loosening and cut its key policy rate in a series of steps from 10.25% in January 2009 to 6.25% in May 2010. This rate has been kept unchanged as of mid-September 2011. One of the biggest challenges for the central bank has been to keep inflation under control in the face both of rising global food and energy prices and the one-off effect of the VAT increase in July 2010. Under the twin impact of these forces, inflation accelerated in the second half of 2010 and stood at 8% year-on-year in December, therefore substantially breaching the NBR’s inflating target of 3.5 ± 1% for 2010. It increased further in the first half of 2011 8.4% as of May 2011, but has slowed significantly since then (as the base effect of the VAT increase expired) to 4.25% in August on an annual basis. The NBR has revised upwards its inflation target for end-2011 to 5.1%, but the actual rate may turn out to be lower, as a very good agricultural season is putting temporary downward pressure on food prices. Chart 4 illustrates the evolution of the Consumer Price Index (CPI) in more detail.
Chart 4: CPI yearly changes in percentage terms
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Source: NBR
Minimum reserve requirements for both local and foreign currency liabilities were lowered throughout 2009. The ratio of both short and long-term local currency liabilities was reduced from 20% to 18% at the end of 2008. Conversely, the 40% mandatory reserve requirements for foreign currency liabilities with maturity above two years were completely abolished in March 2009, whilst the ratio of short-term foreign currency liabilities was gradually reduced from 40% to 25% between June and November 2009, and further to 20% in early April this year. Notwithstanding temporary fluctuations, the exchange rate of the Romanian leu has remained relatively stable in 2010 at around 4.2 against the Euro, having depreciated slightly, by 6% on average, compared to 2009. 
The first SBA with the IMF was accompanied by the European Bank Coordination Initiative, sometimes known as the “Vienna Initiative”, under which the nine main foreign-owned commercial banks active in Romania (accounting for approximately 70% of the market share) pledged to maintain their existing exposure to the economy and to increase capital in order to maintain a capital adequacy ratio above 10%. The initiative has proven successful in Romania as the banking sector has remained liquid and well-capitalised throughout the crisis, and its capital adequacy ratio has remained well above the minimum requirement at 14.7% in December 2010. In September 2010, foreign parents pledged to maintain their existing exposure to the economy and, based on some stress tests scenarios agreed with the NBR, to increase capital to maintain a CAR at a minimum 10% during the programme period. In March 2011, the subsidiaries of foreign-owned parent banks operating in the Romanian banking sector reaffirmed their long-term commitments to the economy. 
After three consecutive months of negative credit growth in early 2010, commercial banks’ lending activity has increased again slightly and private sector credit growth stood at 4.2% year-on-year in February 2011 (see Chart 5). In contrast, however, the proportion of non-performing loans (NPLs) as a percentage of the total has continued to rise and stood at 13.6% as of July 2011 (based on an internationally comparable definition of an NPL as a loan which is 90 days or more overdue and for which legal proceedings were initiated).
Chart 5: Private sector credit growth, yearly change in percentage terms
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Source: National authorities via CEIC data service.
Outlook and Challenges Ahead 
One of the most encouraging features of the past two years in Romania has been the strong commitment, under very difficult circumstances, to macroeconomic stability. As a result, the conditions are broadly in place for a return to growth in 2011. However, the size of the economic expansion in 2011 is likely to be modest. Both the authorities and the IMF project growth of 1.5% in 2011, which is more or less in line with market expectations. 
As of early September 2011, the short-term outlook is subject to considerable risks and uncertainty. While most economic analysts currently expect growth in Romania in 2012 to exceed the 2011 level, this is subject to downward revision depending on the outcome of the eurozone debt crisis. In order for the economy’s medium-term growth potential to be achieved, it is an absolute priority for the authorities to maintain a strong commitment to structural reforms in order to boost investors’ confidence in the domestic economy and strengthen the country’s image as an attractive destination for foreign investment. In its latest review mission, the IMF rightly urged the GOR to address further labour and social safety reforms, to control spending in state-owned enterprises and to proceed swiftly with the privatisation of certain state-owned assets. In addition, it highlighted the need to strengthen substantially Romania’s technical and administrative capacities to absorb available EU structural and cohesion funds, which is a priority for the GOR. 
Several significant weaknesses remain in the business environment, as highlighted by various cross-country surveys and analyses. For example, the WB’s Doing Business 2011 survey places Romania in 56th position out of 183 economies surveyed. It points to persistent shortcomings with regard to paying taxes and insolvency procedures, where the country is ranked poorly in 151st and 102nd position, respectively. Chart 6 provides an overview of these scores. In addition, the Business Environment and Enterprise Performance Survey (BEEPS), a study analysing the perceptions of almost 12,000 enterprises in 29 countries that was last conducted jointly by the EBRD and the WB in 2008-2009, further underlines these impediments to businesses. According to this survey, almost 28% of all Romanian entrepreneurs surveyed identified tax rates as the most severe obstacle to the performance of their businesses.
Chart 6: Doing Business 2010 vs. 2011 – Romania by subcategories
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After 20 years of transition, there is clear evidence from numerous studies of a positive link between reforms and growth. The Romanian economy is well placed to take advantage of a global recovery, although it is highly uncertain when that might take place. Romania has a well diversified economic base, a number of competitive advantages and strong catch-up potential, given that current GDP per capita is just 45% of the European average (2010 estimate) on a purchasing power parity basis. But this potential will not be achieved without implementation of the reforms identified in this report.
Good Governance
Main Issues and FIC Recommendations
We cannot speak about sustainable development in the absence of good governance. The level of the welfare of each and every country’s people is most of the time attributable to the standards of governance. In countries where there is corruption, poor control of public funds, lack of accountability or undeveloped civil society, development inevitably suffers. Good governance is important for countries at all stages of development, hence people refer to it as an ideal which is difficult to achieve in full, but to which every state aspires.

Accession to the EU implied the beginning of a new phase of development for Central and Eastern Europe (CEE) countries. For Romania, the EU accession process helped speed up stages of development towards the level of Western European countries. Unfortunately, the motivation for transformation and for the adoption of most reforms in Romania was to a large extent generated by factors outside the scope of national governments, mainly the need to align with EU standards, or to respect agreements with international financial institutions. In this context, Romania still faces a deficit of governance which affects many aspects of public life and generates inadequate institutional arrangements, incompetent management, poor quality of the regulatory process and the lack of consistent application of the rule of law. 

One of the most important problems which harms economic and social development in Romania still remains corruption. International organizations still criticize Romania for making little progress in the area of judiciary reform and anti-corruption initiatives. Thus, to build good governance practices, Romania should focus more on the promotion of the rule of law and the fight against corruption. 

The Romanian authorities, along with the private sector must also take some further steps to raise national competitiveness and social well being by improving the management of public resources through reforms covering public sector institutions and by supporting the development and maintenance of a transparent and stable economic and regulatory environment conducive to efficient private sector activities. In addition, because good governance also implies a relationship based on trust and an active partnership with civil society, further reform measures should also seek to engage the citizen more fully and effectively in politics and policy-making, mostly by strengthening civil society.

Taxation
Main Issues and FIC Recommendations

Over the past few years, the Romanian fiscal environment has improved, with a reduction in the number of taxes owed by companies and individuals, and also greater transparency. The harmonization of the Romanian fiscal system with EU legislation has contributed to long-term stability because this has made the Romanian fiscal system more predictable. In January 2011, social contributions legislation was incorporated into the Fiscal Code, which contributed to ensuring greater transparency. Over the past few years, the legislation on transfer pricing has been clarified, and at present, it observes the principles of the Organization for Economic Co-operation and Development (OECD) and the EU.

The FIC welcomes the openness of the National Agency for Fiscal Administration (ANAF) to dialogue and looks forward to the continuation and extension of the consultation process both with ANAF and the Ministry of Public Finance (MF). However, the often rapid adoption of legal provisions still remains a constant problem, leaving the business environment with little time to make an effective contribution. Consequently, the FIC recommends that the MF should give the business environment enough time to revise draft legislation.

The FIC recommends the reintroduction of the system in force between 1 January and 15 April 2007, which enabled the postponement of the payment of VAT for goods imported from outside the EU until these reached their final recipient in Romania or another EU Member State.

The FIC also recommends the following general measures to simplify the fiscal system and incentivize investments: (a) introducing a holding law in Romania; (b) reducing social insurance contributions; (c) exempting investment funds whose headquarters are located abroad from the payment of tax in Romania; (d) introducing full deductibility for expenses incurred for writing off of stocks and fixed assets; (e) total exemption from the payment of tax on reinvested profit; (f) reducing the standard rate of VAT back to 19%.
Judiciary
Main Issues and FIC Recommendations

Good legislation and a well functioning judiciary are prerequisites for a healthy, prosperous society. Both the legislative process and the judicial process in Romania show deficiencies and this generates significant costs for society. 

The rule of law is critical to attract FDI. The lack of a well functioning judiciary has been pinpointed on several occasions as the major problem in Romania for foreign investment. It is not difficult to see how a higher (perceived) risk for the investor will translate into demand for a higher return and then to higher costs for the population.

The Romanian justice system still faces tough criticism from the European Commission (EC). Last year’s EC report on progress under the Co-operation and Verification Mechanism (CVM) was, by far, the most critical of the Romanian authorities since EU accession. It was the first time the EU Commission explicitly said that Romania “is in breach of its accession commitments”. 

Failure to address corruption and carry out judicial reforms led the EU to postpone Romania’s planned integration into the European border-free zone (the Schengen area), instead of March as had been originally planned. Despite the positive technical assessments undertaken so far on this issue and the fact that there is no legal connection between Romania’s accession to the Schengen area and the CVM for justice, the lingering problems of an inefficient judiciary and corruption within the police and border guards led some EU Member States to conclude that Romania could not be trusted with a shared border management and visa system.

Taking these issues into consideration, the FIC calls for immediate action on the following issues: accountability of the judiciary, consistency of jurisprudence, further consolidation of the capacity to fight corruption, as well as improvement of the law-making process.
Environment
Main Issues and FIC Recommendations

The Environmental Fund Administration (EFA) should organize periodical selection rounds for environmental projects proposed for various environmental matters and should not only deal with some projects, such as: the fleet renewal scheme (old cars scrapping scheme), heating systems in houses, and renewable energy. Thus, industry representatives, which are the main source of income for the Environmental Fund (the “Fund”), should be able to file applications and obtain funds to finance their environmental projects. The related financing manuals should set eligibility criteria accessible for companies.

Although slow in being transposed into national legislation, there should be a final (shorter) round of public debates on the Waste Management Framework Directive (WMFD), so that the relevant interested parties (including the FIC) can have the possibility to propose corrections of the final version before its official publication. Steps should be taken to reach a balance between the local authorities’ and the industry’s responsibilities. Also, clear specifications should be taken into consideration for the obligations on waste management of all operators conducting similar activities. 

As regards the management of packaging waste and the obligations to recover and recycle it, to avoid double or even triple reporting of the same quantity of waste, the specific regulations to ensure waste traceability (including various types of material coming from waste) should be regulated. Also, the reporting procedures at national level should be revised and correlated to ensure the accuracy of the data sent to the European Environmental Agency, to reduce the discrepancy among competitors and set the premises for an equal framework for all responsible economic operators.

A review of the existing regulation on waste electrical and electronic equipment (WEEE) should take place to impose on the authorities clear responsibility for the achievement of the WEEE collection targets (collection objectives for local authorities and strong enforcement to combat illegal “parallel” flows). The possibility should be introduced for all actors that handle WEEE to register and report and there should also be high penalties for illegal WEEE collection and treatment. 

The necessary conditions should be created for assuring proper preliminary allocation of the emissions certificates for the post 2012 period and submission to the EC of the requested documents in due time. The authorities involved should actively and continuously support operators to assure a clear and common understanding of allocation rules. 

Special attention should be focused on creating the necessary conditions to ensure a carbon dioxide certificate market that is transparent, efficient and with IT systems which are completely safe.
Energy Sector
Main Issues and FIC Recommendations

Energy is one of the areas where Romania could create significant economic growth in the coming years but from which, on the contrary, many issues may arise if certain key decisions are not made.
To keep attracting new investments, the Romanian energy sector needs:
· stepwise liberalisation of the market with a medium term plan, setting a practicable roadmap, based on full observance of the Third European Energy Directive;
· well balanced regulation, sending the right investment signals, and that is applied properly and in a timely manner;
· real opening of the electricity generation sector to private investors without additional market distortions resulting from state-owned quasi generation monopolies;
· a stable, reliable and predictable support mechanism to foster the development of renewable energy;
· increased integration into the European energy sector, especially with respect to electricity and gas infrastructure;
· stronger focus on carbon-free and carbon-low solutions to meet environmental targets;
· real political and economic independence for the Regulatory Authority.
Agriculture
Main Issues and FIC Recommendations

Romania’s agricultural potential is great, but still poorly developed. The investors interested in this potential are present and have the confidence that, if the government makes agriculture a priority, conditions favourable to sustainable economic development may be created.

Romania ranks fifth in the EU by total arable land area, but produces less than 3% of the EU’s agriculture output and has a labour productivity 7 times lower than the European average.

Excessive land fragmentation, the use of inadequate technologies, the poor infrastructure as well as the poor rate of absorption of structural funds are some of the current issues facing Romanian agriculture. As a result, Romanian agriculture is largely subsistence based, with low productivity, and uncompetitive on the EU market. 

If productivity in Romanian agriculture were to converge towards European standards, Romania might become the third power in Europe, after France and Germany. To improve competitivity and reach the performance levels of other EU Member States, the Romanian authorities should better exploit the huge potential of agriculture to boost the productivity of this sector. 

Sustainable development should be at the core of future strategies for agriculture, which should have a key role in accelerating economic growth, providing food security, reducing poverty, narrowing income disparities, developing rural areas and protecting the environment. 

If urgent measures are not taken, the agricultural sector could become a burden for the national economy instead of being a source of economic growth and a factor for sustainable development of rural communities.
EU Funding
Main Issues and FIC Recommendations
The purpose of the cohesion policy, involving the implementation of projects financed by EU structural funds is to upgrade the economy of regions and EU countries which lag behind, so that the Single Market and Euro Area can function more efficiently. 

It is the responsibility of Member State governments to use this support effectively, to enhance cohesion. But there are some European countries which have faced difficulties in absorbing the structural funds from the EU budget, especially during the early post-accession years. Unfortunately, Romania is one of them, and has one of the lowest rankings in the EU for funds absorption.
The most cited reasons for the low absorption rate are the lack of a coherent long-term vision by the authorities, insufficient resources to co-finance projects, low administrative capacity at central and local levels, lack of inter-institutional coordination, failures of Public-Private Partnerships (PPPs), and lack of experience among officials within public administration. 
For the first 5 years of the financial exercise 2007-2013, the absorption capacity has been rather modest in Romania (around 13%). In other words, it might be possible that, at the end of 2013, a large part of the EU funding allocated to Romania will not have been used.

To improve this situation for a country with a poor performance indicator of sustainable development and poor convergence with the rest of the EU, a radical change in the current EU funds absorption management process needs to be put in place. Increasing the use of EU funds should be a real priority for the GOR which must find a better way to use these funds before they become inaccessible. 

The GOR should allocate clear amounts from the state budget for co-financing of EU programmes, should ensure that the institutions in charge of absorption of EU funds are adequately staffed and should put in place a performance management system. In addition, there is a strong need for a timely review and reallocation of funds for those major economic sectors which have a high impact on growth, involve low cost for the state budget and would significantly increase the absorption rate of EU funds. 
A better take-up rate of EU funds is vital to finance investments. Additionally, European money is an essential key to improving Romania’s attractiveness towards investors and, consequently, to supporting economic growth.
Labour Market
Main Issues and FIC Recommendations
A slight improvement in the Romanian labour market conditions in 2010 was reflected by the fact that companies budgeted salary increases and there was an average salary increase of 4.3% in the private sector, even though this was less than the rate of inflation. This positive trend is expected to continue in 2011 for which the average salary increase is expected to be around 6%, the most optimistic expectations being for the IT and Energy fields where the average may be up to 8%. The greatest difficulties in finding a job were encountered by young graduates, for whom the total unemployment rate for Romania has been one of the highest in the last 20 years, reaching 8.4% in March 2010. The most affected sectors were industry, commerce and construction which represented 85% of the total number of redundancies. 

The need to bring flexibility to labour relations to allow employers to adopt non-permanent solutions for hiring personnel was well understood by the GOR which focused the draft amendments to the Labour Code and the social dialogue legal package on the flexibility issue, an initiative that FIC Members strongly welcome and to which FIC has contributed with technical expertise and data from the private sector.
Business Ethics
Main Issues and FIC Recommendations
An ethical climate is the sine qua non for nurturing innovation, entrepreneurship and foreign investment in today’s competitive global business environment. At the same time, comprehensive and relevant anti-corruption policies and procedures are a prerequisite for the creation of this ethical climate. 

An ethical climate is possible only with a significant commitment by the GOR, the business environment and civil society. While the GOR enforces laws, regulations and judgments to safeguard the social order, the business environment and Non-Governmental Organizations (NGOs) consolidate the policy of good practices by implementing their own codes of conduct. 

Because conducting business in an ethical way and in the interests of the wider community goes hand in hand with social responsibility, the FIC strongly recommends that companies active in Romania should take on more social responsibilities.

At the same time, the FIC believes it is essential that urgent steps should be taken to discourage any unethical conduct in both public and private sectors. Corruption is the most widespread form of unethical behaviour. To tackle this issue, the Romanian authorities must eliminate burdensome regulations so that unethical behaviour does not occur and preserve the independence and effectiveness of the judiciary to punish corrupt activities. It is also important that both governments and business take steps to combat corrupt practices especially in those areas where these sectors interact most, like public procurement. The Romanian authorities should become more involved in increasing the transparency of the procurement and contracting frameworks.
Public Sector
Main Issues and FIC Recommendations
When the global economic crisis and Romania’s economic decline started, the GOR undertook to speed up the rhythm and amount of reforms, as part of its agreements with international financial bodies. Some of these structural reforms aimed to make the public sector more flexible, efficient and transparent. Nevertheless, there are still major deficiencies in Romania’s public administration. Therefore, considerable reforms are urgently required to bring this sector to European standards of transparency, predictability, accountability to the citizen and efficiency. As this reform must be extensive if it is to be successful, it must not only be government-led, but also involve citizens at all levels. 
Romanian governments, regardless of the political party which lead them, have called for the reform of the public administration and de-centralization every year, especially during election campaigns. Phrases such as “modernization of the public sector”, “the radical transformation of public administration”, “speeding-up of the de-centralization and devolvement process” or “an increase in quality standards for the services supplied by the public administration” are elements constantly used by politicians in their public speeches, but whose meaning is empty as long as they fail to take concrete measures to follow up their statements. 

Although substantial measures have been taken to modernize the Romanian public sector, it still falls severely short of European standards. 

To remedy the effects of the recession and to restart sustainable economic growth, the private sector would like to work with the State authorities to implement the necessary measures to reform the public sector. Thus, the foreign investors’ community thinks that the following reforms are extremely important and urgent:

· reducing budgetary expenses (through rationalization, de-bureaucratization, and elimination of political influence) and increasing budget revenues (by improving tax collection and reducing tax evasion);

· increasing quality standards in the public administration by speeding-up the de-centralization process (at the decision-making and financial levels) of public services and their reorganization depending on the population’s needs;

· settling the infrastructure deficit (education, health, transport, communication, labour market, business environment);

· increasing public investment to improve long-term competitiveness;

· substantially accelerating the absorption of European funds.

Even though they will have a high social impact, the necessary measures to reform the public sector must be urgently taken. The absence of such decisions or their postponement would continue to cause uncertainty to the business environment as well as delaying Romania’s opportunity to overcome the effects of the recession and to register sustainable economic growth.
Infrastructure 
Main Issues and FIC Recommendations
Starting from 2011, the White Book is dedicating a separate chapter to Infrastructure given the rising importance of this sector to Romania’s economic development and also the recent national and regional investment and growth opportunities. 

Many infrastructure projects around the world are essential to business and private life and national governments simply cannot afford to put the issue to one side, pending a return to better economic times. The constraints on public sector funding remain and are exacerbated around the world by the various commitments to bail-out packages that governments have put together for other purposes. However, the solution is for the GOR to focus on developing infrastructure projects through PPPs, tapping into private sector funds and resources to deliver public infrastructure amenities.

While not wholly unaffected by the credit crisis, many large private infrastructure funds currently benefit from large amounts of cash, raised before the credit crisis hit. In terms of investment opportunities, the M&A market is almost closed to them with deal activity having slowed to a trickle, leaving these large funds sidelined. Whatever happens, private and public sector alike should consider exactly what impact the credit crisis has had on the infrastructure market and how it may come to affect the traditional PPP model. Then they need to better understand how they can work together, focusing on common interests. 

Without clear action by the authorities, preferably in conjunction with the private sector, Romania risks falling even further behind other EU Member States in the global race to develop efficient and sustainable infrastructure. Consequently, the country’s future economic growth and competitiveness depends on the success of a rapid and coordinated national approach to the revitalization of Romanian infrastructure.

The credit crunch and growing global demand for infrastructure mean Romania now faces even greater competition for the finance and resources we need to complete our most pressing projects. Unless we can fund these infrastructure projects, we face the prospect of an increasingly stagnant economy and consequent increases in the level of unemployment.
Good Governance
1.1 Positive Developments

The last parliamentary election in Romania took place in 2008, and the Parliament has a mandate until 2012. The new government and cabinet was formed on 22 December 2008 based on a grand coalition between PD-L (Democratic Liberal Party) and PSD (Social Democratic Party) under the leadership of Prime Minister Emil Boc (PD-L). On 6 December 2009 the incumbent president Traian Basescu was re-elected by a narrow margin. On 17 December 2009 Emil Boc formed a new government and cabinet comprised of PD-L and UDMR (Hungarian Minority Party), which was confirmed by Parliament on 23 December 2009.

The Boc cabinet II has been in power since December 2009. In the meantime three motions of no-confidence have been initiated in Parliament (in June and October 2010 and in March 2011) all of which were rejected. The two governing parties have no majority, but have gained support from various groups in Parliament.

This political instability has made it more difficult for the GOR to take appropriate measures in response to the recession, which has hit Romania very hard (GDP 2009: -7.1%, 2010: -1.3%).

In April 2009 the GOR requested financial assistance from the IMF. The anti-crisis program launched then is supported by the IMF, the EU and the WB. Up to March 2011 the IMF has sent 6 missions to Romania to review the advances made in respect of agreed measures in different areas.
The Letter of Intent presented to the IMF by the MF and the NBR dated 22 December 2010 commits the GOR to the following: 

· Clearing outstanding payment arrears

· Unified wage legislation

· Reducing the public deficit (3% of GDP in 2012 as Maastricht target)

· Improving the rate of absorption of EU funds

· Improvement of Tax collection

· Simplified taxation of smaller taxpayers

· Social benefit reform

· Improving performance of Public Enterprises

· Privatizations

· Strengthening the administrative capacity of the Ministry of Transportation and Infrastructure (MTI)
· Reducing public employment

· Restructuring the health care sector

· Labour market reform to improve flexibility

· A monetary policy which eases inflation

1.2 Areas for Improvement
During the pre-accession period (before 1 January 2007) Romania received support from SIGMA - Support for Improvement in Governance and Management – programmes. SIGMA is coordinated by the EC and OECD, and focuses on Good Governance mainly on the following areas: 
1. Democracy

2. Rule of Law

3. Constitution

4. Parliament

5. GOR
6. Public Administration

7. Judiciary

8. Anti-Corruption Policy

Although these issues should have been dealt with before EU-accession, some difficulties remain:

· There is a need for greater transparency at all political and administrative levels to help the democratic process. Civil society is participating more in the democratic process and demanding far more public debate about main strategic objectives and projects.

· New laws and regulations should be passed by Parliament instead of around 90% being issued by government emergency ordinances (GEOs).
· Changes in GOR and Ministers’ positions should not lead to changes in civil servants’ positions in Ministries and Institutions below Secretary of State level. 
In 2011 there has been some economic consolidation and a return to growth is expected. This will bring new challenges to the GOR, which has to deal with fiscal deficits, scaling back government debt whilst avoiding tax increases.

GOR and public Institutions should respond to the challenges by:

· Dealing with deficits
· cost cutting and risk management;

· maintaining investment in innovation;
· delivering public services at lower cost (through Joint Ventures, Alliances, and PPPs)

· Promoting stability and sustainable growth

· focus on sustainability and not short-term fixes
1.3 Anti-corruption Policy
Transparency International publishes an annual Corruption Perceptions Index listing over 170 countries. Since EU accession Romania has not improved its score. It currently ranks 69th, the same position as in 2007. The only EU countries with lower scores are Bulgaria and Greece.

A corrupt economic environment leads to higher costs and misallocation of funds and therefore harms economic development. It also requires a risk premium or higher yields for doing business as well as a stronger control environment, etc.
Therefore actions against corruption should be at the top of the political agenda, especially with respect to major infrastructure projects and Public Entities.

An anti-corruption programme should include the following:

· Tone at the top
· Communication from GOR and Public Institutions
· Incorporation of an anti-corruption programme into the organizational structure of public institutions

· Risk assessment
· Identification of risk factors
· Assessment of the likelihood & impact of corrupt practices

· Programme design & control activities
· Focus of design on key risks
· Review of operational effectiveness
· Development of new enhanced controls

· Monitoring
· Monitoring of risk factors & indicators
· Evaluation of control efficiency

· Response & remediation
· Investigation
· Analysis of root cause and enhancement of controls
· Consistent enforcement of penalties

It is very important for anti-corruption actions to be put into practice objectively, no matter which institution or persons are involved. Cases must be pursued vigorously by public prosecutors and processed without undue delay and in a transparent manner.
The GOR and private sector must also take the following steps to improve national competitiveness and social well-being: 

· Improvement of infrastructure
· Promotion of financial stability and access to affordable capital
· Reduction of poverty and inequality

· Creation and fostering of skilled labour

· Provision of quality healthcare

· Protection of consumer rights 
The global recession has again focused attention on how critically important regulatory monitoring is. This is now truer than ever as we see increased inter-dependency locally and globally due to the high level of specialization and increased cross-border cooperation. Therefore for example the EU and other international organizations are pushing for more and better harmonized regulations in key business sectors such as for example:

· Financial services

· Insurance

· Telecoms

· Stock markets

· Financial reporting

Regulations need to be proportionate, consistent, transparent and targeted. They should be outcome-based, not purely based on process, and make judgements on results – not just box-ticking. They should be clear and not subject to constant tinkering and changes.

The recession has also made clear that a Corporate Governance Code based on OECD principles should be introduced to “hold the balance between economic and social goals and also between individual and communal goals. It encourages the efficient use of resources and accountability. Its aim is to align the interest of individuals, corporations and society” (A. Cadbury, WB, 2000). This would also mean that for S.A.s (joint stock companies) the Dual System with a Management Board and a separate Supervisory Board would become obligatory (art. 153 Romanian Company Law). 
The GOR should also focus on the following measures: 

a) Introducing a fair and reciprocal approach in the relationship between the authorities (e.g. Tax authorities) and the private sector and citizens.
This should also include liability for their actions and omissions;

b) Improvement of education and technical training;
c) Support for ethnic minorities - using e.g. European Social Funds for pre-school education for better integration.
Taxation
2.1 Positive Developments

In the last few years, the Romanian fiscal environment has generally improved. The country has a competitive flat rate of 16% for both corporate and personal income tax, which has brought many benefits to the economy since its introduction in 2005. The flat tax boosted growth and encouraged compliance. In January 2011, legislation on social contributions was incorporated into the Fiscal Code, aiding transparency. In recent years, transfer pricing legislation has been clarified and now closely follows OECD and EU guidelines. Provision exists for Advance Pricing Agreements (APAs), although the procedure for applying for them has not yet been fully developed. 
2.2 Areas for Improvement

2.2.1 Stability of Fiscal Legislation and the Consultation Process
The FIC believes that a stable tax system is critical to attract investment to Romania. In addition, consultation between the state authorities and the business community is essential to review both draft legislation and the implementation of existing legislation. This will enhance the quality of legislation and help it to be applied uniformly. There have been some examples of very good communication between the business community and the state authorities, such as the various discussions between the FIC and ANAF. However, there is a continuing problem of legislation being passed quickly, often at very short notice, and with little time for the business community to have effective input. 

FIC Recommendations 

The FIC welcomes ANAF’s openness to dialogue and looks forward to continuation and enhancement of the consultation process with both ANAF and the MF. The FIC also urges the MF to give the business community more time to review draft legislation, and in particular to implement the provisions of Law No. 52/2003 (the “Sunshine Law”) more widely. This law gives an opportunity for interested parties to comment on draft legislation before it passes into law. 

To aid fiscal stability, the FIC also recommends the removal of the de regula (“as a rule”) clause from Article 4 of the Fiscal Code. In its current form, this Article states that changes to the Fiscal Code may be made only by a Law, that they should take effect only from 1 January of the following fiscal year, and that, as a rule, (de regula) they should be announced at least six months in advance. The de regula clause has in practice allowed the authorities to make frequent changes to fiscal legislation at very short notice. In addition to the elimination of the de regula clause, the FIC also urges more effective implementation of the rest of Article 4. 

2.2.2 Combating Tax Evasion
Tax evasion, affecting both direct and indirect taxes continues to be a problem. FIC members are concerned about this, because it creates unfair competition, putting those who comply with the law at a disadvantage. Currently, tax audits are not always focused in the right way to enhance revenue collection for the state budget. Often, taxpayers who claim tax refunds are subjected to particularly rigorous audits, regardless of whether or not they present a high risk of fiscal evasion. This can often be a waste of resources which could be used more effectively to protect budget revenue. 

FIC Recommendations

The FIC recommends that tax audits should be made more efficient by concentrating on taxpayers which present a high risk of fiscal evasion. Penalties for tax evasion should be increased, and a list of taxpayers with arrears should be made public. 

2.2.3 Tax Refunds

Recently, several companies have had difficulties securing prompt refunds of overpaid tax, particularly since the start of the recession. Refund requests are frequently refused for spurious, bureaucratic reasons. This causes severe hardship to businesses and can even lead to bankruptcy. The situation is harmful to the overall health of the economy and ultimately has a negative effect on budget revenue too, as companies which go out of business no longer pay taxes. 

FIC Recommendations

The tax authorities should take steps to ensure swift refunds for companies and individuals who are eligible and should not create unnecessary bureaucratic obstacles or delays. 

2.2.4 Reinvested Profit
Reinvestment of profit helps a business to grow, boosting economic growth, and consequently enhancing budget revenue. For this reason, many countries offer tax incentives to companies which reinvest profit. 

FIC Recommendations

The FIC recommends full exemption from tax for reinvested profit. 
2.2.5 Holding Companies 

Currently there is no Holding Company law in Romania, which acts as a deterrent to groups of companies basing themselves in the country. 

FIC Recommendations
A Holding Company law should be passed to allow the creation of corporate structures which will eliminate double taxation of dividends and allow the compensation of profits and losses within a group. This would bring Romanian legislation into line with that of other CEE countries such as the Czech Republic, Poland and Bulgaria, encourage the setting up of holding companies in Romania and discourage migration to tax havens. 
2.2.6 Social Security Contributions 

The FIC welcomes the reintroduction of the cap on social security contributions for employment contracts at five times the gross average salary. This will boost employment, particularly of top level managers in the private sector, whose talents are needed to help firms recover from the recession. However, social security contributions remain high in relation to the benefits they deliver. They represent a significant expense for employers, which can act as a deterrent to investing in Romania. Lowering contributions would act as an incentive to investment and encourage employment, ultimately leading to an increase in revenue for the various social security budgets. 
FIC Recommendations 

The FIC recommends that social security contributions should be reduced. 
2.2.7 Taxation of Income from Gains on Capital Markets by Foreign Based Investment Funds 
Legislation on taxation of these funds is unclear, leading to confusion and discouraging investment. Although GEO No. 127/8 October 2008 exempted non-resident investment funds which are not legal entities from taxation, this does not apply to foreign based legal entities. The Ordinance also created many uncertainties, for example the possibility that Romanian 16% withholding tax may apply for dividends and interest earned from a Romanian paying entity. 

FIC Recommendations

These funds should be exempted entirely from paying Romanian tax, and the legislation should make this clear. In most EU countries, investment funds which purchase investments on the local capital markets simply pay all their tax in the country where they are based, and do not pay tax separately in each state where they invest. However, if it is considered necessary that Romania should tax these gains, then the arrangements for registration and payment should be made much clearer and simpler than they are at present. Specifically, the provisions in the Fiscal Code contained in Article 30 (3) and 30 (4) of Title II and Article 67 (3) of Title III and Point 96 of the Norms are unclear and contradictory in many parts. Also, imposing tax on interest and dividends paid to foreign funds which are not set up as legal entities might be viewed as discrimination and in contradiction with EU fundamental freedoms, since the treatment of Romanian investment funds appears to be more favourable. 

Additionally, the system for taxing capital gains derived by non-residents from Romania (which generally involves appointing a Romanian fiscal representative) is excessively bureaucratic and burdensome, causing serious disruption and barriers against bringing foreign capital to the Romanian Stock Exchange. 

In practice the gains to the Romanian state deriving from this type of taxation are minimal. As a healthy capital market is a key component of a strong modern economy, the FIC strongly recommends that this system should be aligned with EU best practice.
2.2.8 Deductibility of Inventory Write-offs 

Many companies, especially those dealing with perishable consumer products, encounter inventory losses. In relation to food products and pharmaceutical products in particular, companies are obliged to write off inventory, either because it has passed its sell-by date, has become damaged and is not safe to sell to the consumer, or because of other quality issues. In this respect, fiscal law in Romania is too restrictive and, unlike most other countries, does not generally permit the company to claim a tax deduction for inventory or other assets written off for the above reasons, or indeed for any reason. 

The Fiscal Code on profit tax is more restrictive in this respect than the VAT provisions. Profit tax deductions are not allowed for inventory write-offs whereas VAT deductions are. 

Companies should not suffer a tax disadvantage when inventory/assets are written off as this penalises the company for carrying out its normal business. In addition, the denial of a fiscal deduction for inventory write-offs is discriminatory since other EU Member States permit such deduction.

FIC Recommendations 

Fiscal deductions should be permitted for inventory or asset write-offs. The profit tax provisions should be aligned with the VAT provisions. 

2.2.9 VAT Rate 

VAT was raised from 19% to 24% with effect from 1 July 2010, with only a few days notice. While the FIC understands the pressures the GOR was facing, the rise in VAT was damaging to business, increasing its costs at a time when finances are already tight. It consequently made it harder for businesses to recover from recession with negative effects for budget revenue too. In addition, the very short notice given before the rise caused severe problems for many businesses which had to update their systems as well as changing their business plans in only a few days. By comparison, when the UK government raised VAT in 2010, it gave several months notice before the increase took effect. 

FIC Recommendations

The FIC reiterates its recommendation made in October 2010 in its Program for Economic Growth that the standard VAT rate should return to 19%. This would provide a boost to business, help recovery and hence lead to a rise in budget revenue. In addition, the FIC recommends that the tax authorities should intensify efforts to clamp down on the subterranean economy as a more effective way to increase budget revenue than raising taxes. Additionally, a reduced rate for basic food, fruits and vegetables should be introduced to mitigate VAT related tax evasion. 
The FIC also recommends that in future any major changes in tax legislation should be announced well in advance, to give businesses time to prepare. 
2.2.10 Collection of VAT on Imports
In late March 2007, the GOR passed GEO No. 22/2007 to reverse many changes made from 1 January 2007 to the collection of VAT on imports from outside the EU. Between 1 January 2007 and the date when this Ordinance took effect, it was possible for payment to be postponed until the imported goods reached their end user, whether in Romania or in another EU Member State. This short lived reform had given Romania one of the most favourable VAT regimes in the EU. It gave significant cash flow advantages to importers, encouraging foreign investment, and was particularly beneficial to companies which transported goods on to other EU Member States, making Romania an attractive entry point into the European Single Market. Neighbouring countries do not apply such a system, instead collecting VAT at the frontier or requiring guarantees, so this meant that Romania was more competitive. If the new arrangements had been left in place, transit of goods through Romania could have provided a valuable boost to the local economy in areas like Constanta, and benefited Romanian transport companies which would have moved goods across the country’s territory.

FIC Recommendations
The FIC recommends the revocation of GEO No. 22/2007 and the reintroduction of the system which applied from 1 January to 15 April 2007, to allow payment of VAT on goods imported from outside the EU to be delayed until they reach their final user in Romania or another EU Member State, without the requirement for guarantees to be paid at customs. In the long term, this would improve budget revenue, because it would generate opportunities for growth in transit traffic of goods imported from outside the EU whose final destination is in another EU Member State. 

Judiciary
3.1 Positive Developments 
In recent years, Romania has been taking measures to reform its judicial system and fight against corruption, even if in practice results have been limited.

The last two EC Reports have pointed out the following positive developments: 
· Parliamentary adoption of the Small Reforms Law (October 2010), which has brought improvements for the speed of the judicial process;
· Parliamentary adoption of a revised law on the National Integrity Agency (ANI) in August 2010; Thus, the ANI has become operational and started to re-establish its track record of investigations;
· Amendment of the Law on the Constitutional Court (to eliminate the suspension of trials when exceptions of unconstitutionality are raised);
· Significant steps have been taken to improve the efficiency of judicial procedures and the preparations for the entering into force of four new codes have been continued.
In order to increase the pace of judicial reform, Romania should take active steps to accompany the entry into force of the Civil Code and adopt an implementation plan for the remaining three new codes to be introduced in 2012, as well as create a framework of cooperation with the judiciary and civil society to facilitate the necessary structural adjustments to the judicial system.
· Romania has taken a number of structural measures to address the pressing capacity shortfalls of the judicial system (proposals to close twenty-four courts and related prosecution offices, proposals to strengthen the recruitment and training of magistrates);
However, the capacity of the National Institute of Magistracy has not yet been increased in line with the resourcing requirements of the magistracy and their budget for 2011 has been cut. Cases still remain delayed in court and have seen little movement for several years.
· Romania has taken steps to respond to the Commission's recommendations on the disciplinary system for the magistracy;
· The National Anti-Corruption Directorate (DNA) has continued its good track record of investigation into high–level corruption, sending to trial a significant number of defendants
, including a member of the European Parliament, three former ministers, two former secretaries of state and a number of magistrates. An increase in the number of non-final convictions and dissuasive sentences can be observed. 

However, little progress has been made on bringing a number of important high-level corruption cases currently being investigated by the courts to a conclusion.
· There has been an increase in the number of investigations and indictments for petty and medium-level corruption at the local level;
· An independent evaluation of Romania’s national anti-corruption strategy has been launched;
· Improvements have been made to public procurement legislation.

3.2 Areas for Improvement
An efficient and predictable legal system has been a constant demand from foreign investors. 

3.2.1 Program for Economic Growth
In the FIC Program for Economic Growth - Priority Actions to Restart the Economy, released in October 2010, the FIC listed a series of recommendations to overcome the current downturn and to quickly restart economic growth in Romania. The programme includes recommendations on reform of the legal system. The document pointed out that there is a strong need to review the judicial system to improve the quality of the legal decision making process. However, to date there is little evidence of action by the GOR to implement any of the FIC’s recommendations.

FIC Recommendations 

Unification of the legal practice of the Romanian courts as a prerequisite for a sound legal system. 

Raising professional standards for judges through additional training aimed at improving their understanding of market mechanisms. 

Clearly defining the independence of judges. Applying the rule of law vs. substitution of other institutional functions. 

Increasing the responsibility of judges by putting in place an appraisal system with appropriate benchmarks (e.g.: percentage of decisions that are overruled by a superior court). 

Urgently take the corrective actions recommended by the EC in the Report on Justice. 

3.2.2 The Quality of Legislation/Legislative Process
3.2.2.1 Too many GEOs
The use of GEOs and supplementary agenda on the order paper of the weekly government meetings is too frequent. Although the Constitution stipulates that “the Government can only adopt government emergency ordinances in exceptional cases, the regulation of which cannot be postponed,” GEOs have become a routine rather than an exceptional instrument.

	
	2008
	2009
	2010

	No of Laws – governmental initiatives
	228
	350
	215

	No of Laws – parliamentary initiatives
	79
	41
	77

	GEOs
	228
	111
	132


Source: WB, 2010, as quoted by Mediafax News Agency

3.2.2.2 Poor quality of legislation; unclear, unconstitutional

· Leasing - repossession of leased equipment in the case of non payment by the lessee is unnecessarily slowed down by the legal process. This obviously increases the cost for the lessor, and hence the costs of leasing in Romania.

· In accordance with the revised ANI law, the Wealth Investigation Commissions established at the level of courts of appeal de facto rule on merits of cases transmitted by ANI to the same evidential standard as the trial court. Such a procedure delays the judicial decision-making process and, moreover, duplicates the role of the Courts of Appeal, which should be competent to rule on ANI cases. For this reason, there is a need for a further amendment to the law to allow ANI to appeal decisions of the Wealth Investigation Commission. 

· The track record of confiscation of criminal assets is still low due to limited confiscation possibilities provided by law
. In practice, criminal assets can only be confiscated if they are the direct proceeds of crime for which a conviction has taken place or when they are linked to damage caused by a proven criminal offence. Problems are also encountered in confiscating assets passed on to third parties. To correct these malfunctions, support from Parliament is essential to approve the draft law on extended confiscation recently submitted by the GOR.


· Since December 2008, the Constitutional Court has rejected 16 Government Decisions (GD) as unconstitutional, especially GEOs. The main reason was vague wording. 

3.2.2.3 Better consultation process needed

Law No. 52/2003 on transparency in public decision-making stipulates that any public authority which issues draft legislation must place this on its website, post it at its headquarters in a place which is easily accessible to the public as well as informing the local and national media. In addition, the public authority is required to send the draft to any person who has applied to receive information on the subject. After this, at least 10 days are supposed to be allowed for public debate on the draft legislation, which should not be passed into law until at least 30 days after the draft has been published. There is also a requirement for a public hearing. 

In practice, while internet posting of draft legislation is generally taking place, most of the other requirements of Law No. 52/2003 are frequently ignored. This seriously impedes the consultation process. The FIC recommends better application of Law No. 52/2003 and an extension of the consultation period to 45 days. 
3.2.2.4 Better impact analysis needed to ensure objectives are met and unintended repercussions avoided

GEO No. 50/2010 (GEO No. 50) was issued to support customers of banks. It was intended to make loans cheaper and the life of clients easier. However, the regulator appears to have failed to have carried out adequate analysis of the repercussions, including consultation with representatives of the banking industry. This has had the following negative effects: 
· The implementation costs are estimated by the banking sector to be very high - tens of millions of Euros. This will ultimately be passed on to clients, defeating the object of the legislation. 

· The law imposes a big fixed margin on clients under the formula EURIBOR + fixed margin. So bank clients will benefit only if EURIBOR falls further, which is unlikely. It is more probable that the Country Risk Premium will drop, so the client will not benefit. Moreover EUROBOR is now at its lowest level ever. In just a few years, EURIBOR is likely to return to pre-recession levels, and interest rates will become unaffordable for many customers. 
3.2.2.5 Very short implementation times

GEO No. 50 was issued on 9 June 2010 and came into force only seven working days later, on 21 June 2010. The deadline for changing all contracts was 20 September 2010, which placed a heavy burden on banks, given that almost 8 million loan contracts had to be recalculated and rewritten, while face to face discussions had to be held with almost 5 million clients.

3.2.3 The Application of the Legislation/Judicial Process
3.2.3.1 Corruption

For Romania to increase foreign investment, the GOR needs to take action to tackle widespread corruption. When the fight against corruption fails this means not only a step backwards on the reform process, but it also involves financial costs because of the repercussions on foreign investors’ trust.

Due to poor quality legislation, administrative inflexibility and little or no focus on anti-corruption, the foreign investors’ community has the feeling that in Romania corruption is nurtured rather than fought against. 

Moreover, the relevant administrative bodies do not apply effective controls to detect conflicts of interest and corruption and do not cooperate well enough. For instance, banks are required to report any transactions over EUR 10,000 to the Anti-Money Laundering Office (ONPCSB). When banks ask about suspicious cases, the Office does not give them any feedback, and they are left to deal themselves with supposedly dangerous/dubious entities.

3.2.3.2 Lack of experience in dealing with insolvency 

Romania continues to lack specialized lawyers and judges for insolvency, which makes it difficult for courts to achieve consistency of outcomes. 

According to the WB's Global Insolvency Law Database (GILD) Insolvency Overview, 2009, an insolvency procedure begins with the filing of the case. This must be done in a court whose jurisdiction covers the place where the debtor's headquarters is located. The case is assigned to a special judge (the “syndic” judge), who assumes both juridical and administrative responsibilities. The syndic judge is supported by a second judge, who hands down rulings on issues as they arise during the course of the insolvency proceedings. However, as the WB’s report states, “these judges perform their duties with little support assistance and under substantial pressures of time”. The Insolvency Overview adds that a syndic judge's decision may be challenged in the regular courts of appeal, under a ruling from a non specialized judge.

Over 50.000 companies are currently undergoing insolvency proceedings but only 50 have had their restructuring plans approved. 

3.2.3.3 Long trials

The Romanian authorities have adopted two important changes in the legislative framework that should shorten the length of trials

· On 24 August 2010, the Romanian Senate adopted the draft act amending the Law on the Constitutional Court (Law No. 47/1992), which eliminated the suspension by default of trials when exceptions of unconstitutionality are raised. This draft normative act aims at significantly speeding up trials, especially those involving high-level corruption. Until 2010, all high-level cases have been delayed because of claims by defendants of unconstitutionality.
· The Small Reform Law adopted in October 2010, and which will come into force in 2011, also aims at reducing the length of trials. 

However, the 2010 EC report stated that “human resources remain a major challenge” and recommended that vacant posts should be transferred between court levels, in view of significant imbalances of workload. There is a significant shortage of courtrooms and a large number of vacancies in the criminal section of the High Court of Cassation and Justice (ICCJ) where many high-level corruption cases are pending. The EC’s recommendations have not been applied, nor has Romania implemented adequate alternative measures, so lack of personnel in some courts remains a problem. 
Moreover, in order to meet its commitments in the fight against high-level corruption, the Romanian authorities must take urgent measures to assure that final decisions are taken swiftly in important high-level corruption cases and prescriptions are avoided in all cases.

3.2.3.4 Lack of judicial transparency and unification of jurisprudence

On 27 November 2008, the Superior Council of Magistracy (SCM) adopted a decision which obliges courts to publish all relevant judicial decisions on the internet. However, criteria to ensure data protection and the consistency of the type of decisions published by Courts do not yet exist. An IT tool that would allow swift publication of all judgments has not been put into operation. Furthermore, court motivations are most of the times issued with considerable delay after the verdict is pronounced.
Judges not being aware of their colleagues’ previous rulings over the same kind of case or even worse, over exactly the same case, has given rise to hilarious situations. In one recent example, an appellant filed a civil case with the Bucharest 1st District Court. The file was sent to the Court twice: via fax and directly to the registration desk. This meant that the same file was registered twice, but under different numbers. Each one was ruled on separately by different judges, with different results. So the appellant both won and lost the same case in the same Court.

3.3 International Criticism
EC Report on the CVM

In its July 2010 Report, the EC pointed to significant shortcomings in Romania’s effort to achieve progress within the CVM. Overall the report noted that the country had not demonstrated sufficient political commitment to reform. In addition, the leadership of the judiciary appeared on some occasions unwilling to cooperate and take responsibility for the advancement of the reform process. The report recommended that Romania should urgently correct these weaknesses to regain momentum in the reform process.

In 2011 the EC published its fifth annual report and the last one before the overall assessment of Romania's progress under the CVM since accession, to be released in summer 2012. The 2011 Report took note of the significant progress in the improvement of judicial efficiency, the re-establishment of the legal basis of the ANI, the preparations for the implementation of four new codes, the preparations for a functional review of the judicial system and the impact analysis of the anti-corruption policy which was carried out.

At the same time, the report identified the remaining challenges on judicial reform and the fight against corruption:

· Important high-level corruption cases have seen little movement in court

In the last year, the Parliament voted against allowing an investigation on corruption charges against one former Minister and current Member of Parliament, vetoed a search in another ongoing investigation and refused the preventive arrest of another Member of Parliament. However, these cases went to trial.
At the same time, steps should be taken to prevent the collapse of important high-level corruption trials because of reaching the statute of limitations period.

In spite of the EC’s recommendations made in 2010 and just before the interim report was released in mid February 2011, the Romanian Parliament blocked a new criminal investigation against one high-level official accused of corruption. On 8 February 2011, deputies rejected the request of anti-graft prosecutors to arrest the Democratic Liberal deputy Dan Pasat, accused of blackmail.

· Authorities should take active steps to accompany the entry into force of the Civil Code and adopt an implementation plan for the remaining three new codes to be introduced in 2012.

· Romania has not followed up the EC recommendations to tackle pressing capacity imbalances of the judicial system.

· The full jurisprudence of the courts is still not published in a user-friendly and easily searchable database.
· Urgent measures should be taken to improve the recovery of proceeds of crime, the pursuit of money laundering and the protection against conflicts of interest in the management of public funds.

· The fight against corruption should remain a top priority and be coordinated with the help of a new comprehensive and robust anti-corruption strategy.

3.4 Other Comments

Recently, both the US Ambassador Mark Gitenstein and the UK’s Justice Minister Kenneth Clarke urged the Romanian authorities to continue with reform of the judiciary in line with the CVM report. Both emphasised that the rule of law is critical for Romania to play a strong role in the EU and for the success of foreign investment projects.
FIC members consider that it is imperative for the Romanian authorities to act with more determination and seriousness on judicial reform and in the fight against corruption. Two important weaknesses of the system require urgent action: the quality and the application of legislation. 
FIC Recommendations
Focus on anti-corruption. Follow the IMF simple rules (simplicity, accountability and transparency) and EC/MCV recommendation.

Law-making should be based on a proper process of consultation which involves all stakeholders. 

Law-making should include a proper impact analysis to ensure that the objective of legislation will be met and unintended consequences avoided.

All court decisions should be made public on the internet, including the text of the judges’ reasoning; this would lead to a more uniform application of the law. (better/faster/more complete publication of decision and reasoning)

Specific cases where the judge’s decision can only be explained through corruption or incompetence should be made public as well as the case documents to encourage judges to improve their standards and deal with unprofessional practices.

Staffing levels in busy Courts (especially in big cities) should be improved. 
Judges should be trained to deal with insolvency cases. 

Environment
4.1 Positive Developments
In the 2011 White Book, the FIC pointed out the significant changes which had occurred since the publication of the 2009 White Book. After transposing and continuing to implement almost all existing EU environmental legislation into domestic law, the GOR continues to be proactive in discussions of new or revised EU norms, to ensure that business in Romania will not be significantly affected. 

The GOR has put in place public consultation procedures giving interested parties the possibility to express their opinions on various environmental issues. A new Waste Management National strategy has been under revision and all stakeholders have been given opportunities to be involved in the process.

The GOR has developed all necessary procedures and put efforts into supporting regional and local authorities to apply for and to access EU funds (Regional Development European Fund and Cohesion Fund) to solve environmental problems, such as for example water and waste management.

4.2 Areas for Improvement
4.2.1 Environmental Fund
The Fund was set up as an economic-financial instrument, managed by the GOR, and designated to co-finance various environmental projects (40%-50% of investment costs for companies, 90% of investments for NGOs and 60% of investments for local authorities). 

Companies are required to contribute to the Fund through the payment of taxes (for air emissions coming from fixed sources, metallic and non-metallic waste recovery; packaging, tyres and electric and electronic equipment waste recovery and recycling, etc.) which are considered normal fiscal obligations. If these obligations are not fulfilled the authority – the EFA – applies fines and penalties, according to the rules set out in the Fiscal Code. 

The FIC appreciates the transparency EFA has demonstrated by publishing a data base on packaging and packaging waste (PPW) generated and recycled, which represents a reliable source on information at national level in relation to these types of waste. 

The FIC also welcomes the EFA’s achievements on financial support for environmental projects which was more than double in the last year compared to the year before. However, the FIC has noticed most projects financed through the Fund were mainly related to: the fleet renewal scheme (old cars scrapping scheme), heating systems in houses, renewable energy and some water and forests projects for local authorities. Private companies did not have the opportunity to apply for financing to support their environmental projects and needs. 

Theoretically, the EFA should organize periodical rounds for selection of proposed environmental projects related to various environmental matters (e.g. pollution prevention, reduction of impact on air, water and soil, use of clean technology, waste management, etc.) and any company (private and state owned) should be able to apply to obtain funds from the EFA. 

As many companies contribute to the Fund and most of the Fund’s income comes from industry, the FIC is concerned about the limited access which industry has to this Fund.

FIC Recommendations

When the EFA develops its annual working plan for environmental performance improvement, and sets the annual priorities, it should take into account a range of subjects so that industry can have the possibility to apply and obtain funds to finance its environmental projects. The related financing guides should set eligibility criteria that are accessible for companies. 
4.2.2 Waste Management
The FIC appreciates the transparency the Ministry of Environment and Forests (MEF) demonstrated during the transposition and planning for implementation of European legislation in the waste management field.
4.2.2.1 Waste Management Framework Directive (WMFD)
The WMFD, approved and published in November 2008, should have been transposed by Member States by December 2010.

The draft version of the Romanian Law transposing the WMFD was put under public consultation in 2010 giving interested parties the possibility to express their opinions on various issues (waste hierarchy, recovery-disposal, by-products, end-of-waste, mixing-dilution, waste oils, hazardous waste, self – sufficiency and proximity principle, targets for re-using and recycling, permits, waste management plans, etc.).

However, a new version taking into account the comments of the various stakeholders is still under inter-ministerial debate.

FIC Recommendations

Even if there is a delay in the transposition of this legislation, the FIC’s recommendation is that a final (shorter) round of public debate (involving relevant stakeholders – including FIC) should take place on the final draft, before official issuance. During this final round, the adjustments proposed by relevant stakeholders would facilitate further the proper implementation of this European Directive.

The FIC recommends that the authorities should give particular attention to:

· Achieving a balance between local authorities’ and industries’ responsibilities; the authorities should be made accountable for the collection of the post consumption waste (e.g. packages, electric and electronic equipment waste) as the obligation to collect selectively these waste flows is the legal responsibility of the local authorities;

· Clearly stating the waste management obligations for all operators performing similar activities. 
4.2.2.2 Waste Management National Strategy and National Plan

A new Waste Management National Strategy has been under revision and all stakeholders have been given opportunities to be involved with specific contributions.

A new draft is expected to be presented for a further round of public debate during 2011, including alignment with new WMFD requirements.

The FIC is concerned about Romania meeting European requirements on specific waste streams and will continue to be actively involved in Ministerial working groups to encourage:

· promotion of recycling and recovery of waste (especially municipal waste);
· promotion of pre-treatment of the waste and preparation for recovery (drying for sewage sludge, sorting of household waste that remains after waste selective collection at source, etc.);
· waste selective collection at source or sorting at transfer stations (depending on the feasibility).
4.2.2.3 Construction and Demolition Waste Law
The old draft version from 2008 was updated in 2010 and all stakeholders were given opportunities to be involved with specific contributions.

A new version was under public debate at the beginning of 2011, setting targets starting from 15% in 2011 up to 75% in 2020 for recycling and other material recovery from construction and demolition waste and imposing financial guarantees to be collected by the local administrative authorities if the targets are not met.

FIC Recommendations
To diminish the amount of construction waste which is landfilled, apart from the targets set for material recovery, a clear statement on the potential for the energy recovery from some types of waste resulting from constructions and demolitions should be included.
4.2.2.4 Packaging and Packaging Waste (PPW)
Romania has so far complied with its EU obligations on PPW, primarily due to the sustained efforts of industry.

Under GEO No. 196/2005, amended in June 2010, packaging waste recovery and recycling targets were increased, and brought forward 2 years, from 48% in 2010 to 57% in 2011 and 60% starting 2012. Furthermore, for PET and Aluminium (Al) packaging new specific recycling targets were introduced: 42% for PET and 17% for Al in 2011, and 55% for PET and 21% for Al starting 2012. At present industry is continuing its consistent efforts to successfully achieve these challenging targets. Responsible economic operators (companies that put packaging on the market, fillers and importers) invest in the development of selective collection as the only sustainable solution to secure fulfilment of targets for both short and long term. Thus infrastructure for selective collection placed by industry in 2011 will be doubled. 

Amendments to GD No. 621/2005 transposing EU Directive 94/62/EC on packaging and packaging waste have recently been approved, and published in the Official Journal of Romania. These amendments clarify obligations for all actors involved in the packaging chain and create an operating framework for municipalities and recovery organizations which took over responsibility for reaching packaging waste recovery and recycling targets from fillers and importers. Under these circumstances, performance and expertise gained by industry in implementing an integrated waste management system based on selective collection schemes acts as an important advantage for municipalities in the process of meeting recycling targets imposed by the WMFD. Waste analysis shows that packaging waste represents half of recyclable materials in municipal waste, which means that an effective and efficient selective collection system for packaging waste at household level can secure the 50% recycling target for municipalities.

FIC Recommendations

Regulate specific requirements for waste (including various types of material coming from waste) traceability, upgrade and correlate reporting procedures at national level to secure accurate data submitted to the European Environment Agency, reduce free riders, and create the premises for a level playing field for all responsible economic operators. 

Avoid the deposit system solution which leads to parallel collection systems at municipality level and as a consequence to unnecessary multiplication of costs. It undermines the GOR’s ongoing efforts focused on implementing selective collection at national level as Romania’s strategic option, benefiting from substantial EU financing (EUR 1.17 billion–Axis 2 Waste Management, Sectoral Operational Program Environment). Taking into consideration Romania’s economic capacity, the implementation of a deposit system puts an additional disproportionate burden of EUR 385 mil on the shoulders of industry (fillers and importers), even though annual recovery and recycling targets have been successfully reached every year and industry already faces increased targets for 2011 and 2012, in an economic environment struggling to overcome the effects of the recession.
4.2.2.5 National Sewage Sludge Strategy
The FIC appreciates the approach of the MEF to establishing a national strategy for this specific waste stream.

Due to utilisation of European funds for financing proper waste water treatment facilities, in the near future Romania will have to deal with the accelerated generation of this type of waste.

Currently most waste water treatment facilities are planned to be fitted with dehydrating facilities to reduce the water content (from 96-98% to 70-85%) from the resulting sludge.

FIC Recommendations
To further reduce the amounts of sewage sludge to be treated, given the high volumes which need to be transported around the country, the setting up of drying facilities (as close as possible to generating sources) should be included in this strategy.

This will allow for both lower logistics costs, but also for increased treatment alternatives including recovery of this sludge by co-processing in cement plants.
4.2.2.6 Waste Electrical and Electronic Equipment (WEEE) 
On 13 October 2010, a new GD on WEEE (GD No. 1037/2010) was adopted. This replaces GD No. 448/2005 and transposes EU Directive 2002/96/EC on electric and electronic equipment waste.

Unfortunately the new GD fails to address the concerns and to integrate the proposals made by industry. Thus:

· The responsibility to reach the WEEE collection targets has been totally transferred to producers, under the threat of the suspension of their activity, despite the fact that, according to the same GD, WEEE collection from households should be carried out by local authorities. 

· There are no measures stated in the GD to require the other actors from the so called “parallel flows” to register and report the quantities of WEEE collected and treated.
· There are no mentioned penalties for illegal WEEE collection and treatment. Only those operators which have environmental permits for collection and treatment of WEEE can be fined for breaching the provisions of the GD. Non-authorized collectors are not mentioned so they are subject to the provisions of the framework legislation, which sets much lower penalties.

Despite the provisions of the EU Directive and opinion of the EU Commission, the GD still maintains the provision that the guarantee for “orphan new waste” will be managed by the EFA. 

FIC Recommendations

An urgent review of the existing GD No. 1037/2010 should be carried out in order to:

· Impose on the authorities clear responsibility for the achievement of the WEEE collection targets (collection objectives for local authorities and strong enforcement to combat illegal “parallel” flows);

· Introduce the responsibility to register and report for all actors that handle WEEE and also high penalties for illegal collection and treatment;

· Establish a coordination and compensation entity for the WEEE collection schemes (clearing house);

· Eliminate the involvement of the EFA in the management of guarantees. This management should be carried out by the authorities with a role in the implementation of WEEE legislation. 

4.2.3 Climate Change Issues 
The energy and climate change package (4 Directives) was published in the EC Official Journal on 5 June 2009. After this, decisions were taken by European committees (for the emission trading directive – EU-ETS) as follows:

· 30 December 2009 – list of sectors exposed to carbon leakage was published;
· 30 June 2010 – the reporting of the sectors vulnerable to carbon leakage for the purpose of agreeing a global UNFCCC or a sector agreement was fulfilled;
· 30 June 2010 – rules for the emissions certificates tendering mechanism were decided and published; 

· Rules for the free allocation mechanism (eg: benchmarking) and rules for new entrants and growth of capacity initially scheduled to be decided by 31 December 2010, were made available to the public in May 2011 – so called Community Implementation Measures (CIM);
· 30 Sep 2011 –National Implementation Measures (NIMs) to be sent to the EC including preliminary allocation at the installation level.
The FIC appreciates the transparency demonstrated by the MEF and by the Ministry of Economy, Commerce and Business Environment (MECBE) during the transposition and planning for implementation of European legislation on climate change.

FIC Recommendations 
· to continue transparent communication and information exchange between the authorities and relevant stakeholders;
· to create the necessary conditions for assuring proper preliminary allocation and submission to the EC in due time of the requested documents by implementing the following measures:

· realistic planning for verified data collection and additional information that may be requested during the distribution process from the operators (at least 2 months before);
· support for operators to assure a clear and common understanding of allocation rules;
· to create the necessary conditions to ensure a carbon dioxide certificate market that is transparent, efficient and administered with IT systems which are completely safe.
Energy Sector
5.1 Positive Developments
Until 2009, significant privatizations took place in the gas and electricity sectors, covering exploration and production of oil and gas as well as distribution and supply of both electricity and gas. Major international investors entered the market. At the same time significant energy production projects were launched, most of them as PPPs. 
Since 2009 the privatization process has come to a halt and in addition most projects in the energy generation sector have either been cancelled or are severely delayed.
This can only partially be explained by the impact of the recession. Other key reasons are a lack of attractiveness of the market for both Romanian and foreign investors due to serious market distortions, as well as the lack of stability, predictability and competitiveness of the Romanian electricity and gas market.
The development of the Renewables sector is positive. The wind sector in particular has seen strong growth, with around 500 MW of wind capacity now in operations. This is however still far below market potential. 
Significant measures must be taken to keep attracting investors. 

5.2 Areas for Improvement

5.2.1 Liberalisation
Liberalisation and free and open market conditions are key factors to attract investors and ensure competitiveness.
Whereas in theory the Romanian energy market is fully liberalised, in practice it is undermined by several factors.

FIC Recommendations
On the gas market, the price for internal production is still not aligned with the international market price level. In addition, a regulated final price through regulated tariffs is still available to every client, regardless of their level of vulnerability and the volume consumed. 

A reasonable approach for a real liberalisation including a mid-term plan should be developed and implemented, protecting both the interests of investors, of Romanian consumers and of the economy.
A similar situation can be found on the electricity market, where we can also find cross-subsidies between captive household and captive business customers. In addition, the electricity exchange, OPCOM, still lacks liquidity, as only minor quantities are traded there. Bilateral agreements removing cheap and substantial volumes from the market are still in place and have even been extended, leading to a lack of transparent forward deals. 
Market liquidity should be the main target in the short term. In order to meet this target, mandatory auctions for all state owned generators together with tolling and/or virtual power plants auction mechanisms should be implemented.
On the demand side, market liberalisation through a proper implementation of the Third Package should ensure market functionality.
5.2.2 Regulation

Key to the development of the Romanian energy sector is a well balanced regulation that attracts investments, is predictable and is really applied. This has been a significant issue in the gas sector over the last two years, especially because increases in gas purchasing costs were not properly passed-through to regulated tariffs. Gas suppliers did suffer significant losses because of this market distortion.

FIC Recommendations

A correct and timely application of appropriate regulation is of paramount importance to ensure both security of supply and continued investment into the Romanian energy sector.
5.2.3 Energy Generation
The GOR has launched a plan for the concentration of energy production facilities into two units, ELECTRA and HIDROENERGETICA. The implementation of this project would potentially have further negative impacts on the energy generation market because of the excessive market share (over 90%) of the two companies, the risk of potential cross subsidy between efficient and inefficient units included in the two companies and the distortions to the merit order between power plants, which is intended to ensure that at marginal prices only the most efficient ones are producing energy for the market. 

FIC Recommendations
The project is currently considered as no longer active, which should be understood by all parties as an invitation to implement new investment mechanisms (PPP, privatizations, concessions, etc.). On the other hand, a modern PPP-Law should be developed and implemented so that investors are attracted to the Romanian energy market again. 
5.2.4 Renewable Energy Promotion
Romania has a huge potential for projects in the Renewables sector, covering wind, hydro, biomass and solar energy. Only the wind sector has benefited from major investments so far. Romania is far behind the obligations set out in its 2020 targets for renewable energy. The recent approval of Law 220-139 by DG COMP is however a very positive signal, although last minute modifications at national level affecting projects under development significantly reduced the predictability and stability that any strategic investor is seeking.

FIC Recommendations
Investments need a reliable support scheme which gives investors a long term profitability forecast. Investors expect the new primary and secondary legislation to be quickly implemented and to remain stable over time.

Establishing a clear legal responsibility for promoting efficient heating and cooling energy is also of paramount importance. The situation has not improved since 2009.

5.2.5 Integration into the European Market
Romania can play an important role in the energy market, especially in the South-Eastern-Europe (SEE) region. Therefore its import and export facilities need to be enhanced. 

FIC Recommendations
The electricity transmission connections and the capacities of the system to supply surrounding countries should be enhanced and their development should be accelerated. 

On the gas side, the pipeline connection to Hungary via Szeged-Arad entered operations in 2010. This was an important step to diversify sources of import gas and to increase the security of supply. The completion of the reverse flow is needed to further integrate the Romanian energy sector into the European market and to comply with the principles of fair trade of goods within the EU.
In addition the construction of the Giurgiu-Ruse gas interconnection with Bulgaria is needed and still awaited. The opening of the market for exports too would further increase the competitiveness of the Romanian gas market.

5.2.6 Environmental Policies and Security of Supply
The GOR should support the use of an energy mix that can assure security of supply and the accomplishment of the EU and Kyoto goals in terms of CO2 emissions (EU and Kyoto 3rd phase goal: CO2 reduction of 20% by 2020 compared to the base year of 1990) while maintaining reasonable energy prices. 

FIC Recommendations
The development of renewables is an opportunity for Romania but will not be sufficient if not coupled with other carbon-free or carbon-low solutions. The old coal power plants can also significantly reduce their emissions by using the latest technologies.
On the other hand, this development of intermittent renewables (wind, solar) will require new reliable and flexible dispatchable assets to balance the power system.
These investments could be achieved through increased competition, privatization of the generation sector and implementing attractive PPP conditions.

5.2.7 Independence of the Regulatory Authority (ANRE)
Over the last few years, ANRE has developed from an independent, self-financing and well recognized authority, even on a European level, into a heavily politically influenced and dependent institution.
ANRE was recently included in the budgetary system, thus losing its self-financing status. Its most recent decisions have mainly been driven by political influence, ignoring and bypassing its own methodologies. The implementation of new regulations and methodologies and modernization of existing ones has been delayed or did not recognize the interests of all parties involved or keep the necessary balance.
This has led to a situation where the market is significantly distorted, investors have lost trust in the Romanian environment and healthy business is endangered in many areas of the value chain.

FIC Recommendations
ANRE should regain its independence and foster and encourage dialogue with all parties involved. Methodologies introduced to the market should ensure a balance between the interest of the electricity and gas business, household and business customers as well as those of the general economy.
A separation of the administrative staff of ANRE from the Regulatory Committee is needed to increase trust in the decisions made by the Regulatory Committee.
Transparency is required by all decisions made by this Board. Therefore the minutes of the Regulatory Committee should be made available to the public.

Independence of the Regulator should be guaranteed by law and ensured through appropriate governance rules (the President and Vice Presidents of ANRE to be nominated by representatives of all relevant stakeholders: GOR, Parliament, Customers, Civil Society, Industry; for the nomination no simple majority should be allowed; it should not be possible to remove elected staff; performance should be appraised based on a clear set of KPIs targeting market functionality) and financial independence.
Agriculture 
6.1 Positive Developments

The past two years have seen progress, for example:

· the drafting of sectoral strategies at the level of the Ministry of Agriculture and Rural Development (MARD) –these are still at project level and have yet to be enacted and enforced;

· the good operation of the Agriculture Payments and Intervention Agency (APIA) – an absorption rate of 95% of European funds intended for direct payments or subsidies in the agriculture field;

· the enforcement of legislation on labeling of products, according to the EU directives;

· the permanent and constant observance of eligibility criteria for new structural projects;

· the enforcement of the fiscal method of reverse taxation on cereal and plants whereby illegal trade involving cereals decreases and fiscalisation of the agriculture sector increases.

The dialogue between the representatives of the FIC Agriculture Task Force and the MARD has been marked by the permanent availability of the Minister of Agriculture to discuss and jointly analyze urgent matters, for example the issue regarding irrigations and merger of agricultural plots. The willingness of the authorities to communicate with the FIC must be welcomed and deemed as a positive step, independent of the relative capacity of the State to enact and enforce public policies on agriculture.

6.2 Areas for Improvement

The potential of Romanian agriculture to contribute to sustainable growth and poverty reduction has been highlighted by numerous national and international entities or authors. Experts frequently underline the fact that Romania, with its 9.4 million hectares of arable land, could make an important contribution to providing Europe’s future food needs, having the potential to feed 80-100 million people (i.e. the potential to feed up 4 countries like Romania). 

Unfortunately, despite the agriculture sector’s development potential and its attractiveness to investors, there are issues in Romania that make development difficult. 

Some of the inefficiency sources which lead to low productivity of the Romanian agriculture sector are: 

· poor capacity for drafting and enforcing sectoral policies;

· poor capacity for absorption of structural funds;

· excessive fragmentation of agricultural plots (with limited investment capacity);

· poor infrastructure in rural areas;

· little interest in biomass energy resources. 

6.2.1 Sectoral Policies

The FIC has frequently emphasized the natural need of investors for greater predictability from the authorities on priorities and sectoral strategies for the medium and long term. The FIC appreciates the drafting of the strategy project for cereals, for fruit and vegetables storage and for partial improvement of agricultural irrigations.

FIC Recommendations

The potential in agriculture is not exploited because the development of agriculture in Romania is not a priority in the economic-budgetary strategy of the Romanian State. Thus, a greater involvement of all decision-makers in implementing such strategies is required, with a strong participation by manufacturers’ associations and State institutions in the finance and environment field, so that a general consensus is reached on achieving the objectives of such strategic documents.

Sectoral strategies should also be developed for other fields, such as bio agriculture or biomass energy, which could present great opportunities for Romania.
6.2.2 Absorption of Structural Funds in Agriculture 

The Payment Agency for Rural Development and Fishing (APDRP) has managed to attract only EUR 2 bn. out of the total EUR 8 bn. available. This absorption rate is extremely low mainly because of the authorities’ inefficiency in using funds in agriculture. The reasons for this situation may be summarized as follows:

· the excessive bureaucracy in project assessment and validation;

· the blockage of projects by the submission of challenges by participants in tenders and delaying the settlement of such cases in court;

· the lack of project co-financing;

· the non-compliance of the requirements for the submission of files – many projects are submitted without the accompanying “Comfort Letter”.

FIC Recommendations
To overcome these obstacles in attracting structural funds, the newly established Ministry of European Funds must have genuine decision-making power, thus improving the rate of validation of projects.

Furthermore, the banking sector should reassess the opportunities for supporting agricultural activities and their potential, facilitating the co-financing of structural projects and reanalysing the investment risk in this field in a positive manner. Also, the authorities should make projects more financially efficient through a State aid scheme, subsidizing a percentage of the interest or decreasing the guarantee ceiling. 

At the same time, the projects already approved but deemed financially unachievable should be eliminated as soon as possible to release significant amounts of money that is not being used.
6.2.3 Merging of Agricultural Lands 

Approximately 65% of agricultural land in Romania belongs to farms with a surface area smaller than 2 ha. The FIC has already called for the merging of plots so as to allow their rational and productive exploitation, using high performance equipment.

Recently, the MARD prepared a draft law for incentivizing the merger of agricultural lands, which proposes a State aid scheme whereby the State would compensate owners who cede the use of their land, would pay notary fees and would guarantee loans contracted for the purchase of land.

FIC Recommendations
Given that the merger of agricultural plots is vital to modern development and the increase of efficiency in agriculture, the FIC encourages all political parties and decision makers to support this draft, and to adopt it urgently, using emergency procedures as appropriate. 
6.2.4 Rural Infrastructure and Irrigation 

The FIC has noticed a lack of interest in PPPs in rural areas and for general rural infrastructure projects (sewerage, roads, treatment plants, etc.). 

FIC Recommendations
To increase productivity in agriculture and develop rural areas, the rural infrastructure and irrigation systems must be developed, the latter for guaranteed production, independently of adverse weather conditions. For instance, the major irrigation project “Siret – Bărăgan”, although a priority for the MARD, has not seen much interest from the other ministries (the MF and MEF), which need to approve financing.

In addition, the implementation of the program of subsidies compensating energy expenses incurred for water pumping is necessary. Although this is a priority for the MARD, it will have no success if the GOR fails to release budgetary funds and pay subsidies on time. 

6.2.5 BIOMASS, an Alternative for Romania’s Energy Supply 

Romania’s imported thermal energy deficit is 29.6% of the total thermal energy needed. Only 300,000 ha out of the 2,000,000 ha available fallow land (not used and not exploited for food) would be enough to guarantee Romania’s thermal energy independence. It is time to view agriculture not only in terms of the production of food, but also as a primary source of energy.

FIC Recommendations

Romania must urgently adopt legislation observing European provisions on the development of energy as part of agriculture policy and diversification of the use categories of agricultural land.

6.2.6 Common Agricultural Policy (CAP)

A real involvement by Romania in achieving the objectives of the CAP and prioritizing the development of agriculture would obviously lead to increased investment.

FIC Recommendations 

Such extensive involvement requires a clear definition of the priorities in agricultural strategies, and this process is not possible without a real coordination of all factors involved in this field. The FIC would be pleased to give expert advice to help this process.
EU Funding
7.1 Areas for Improvement 
In the programming period 2007 – 2013, Romania has access to a substantial amount of free money from the EU, which should be leveraged to contribute to the recovery of the Romanian economy and to the reduction of the disparities in the economic and social development between Romania and the other EU member states. The objective set forth under the National Reference Strategic Framework for the use of structural instruments in this programming period is to generate an additional increase of 15-20% of GDP by 2015. Fiscal consolidation is necessary but not sufficient to restart the economy. Therefore EU funds should play a key role during the next few years in making much needed improvements to the national infrastructure, in enhancing competitiveness of local companies and in triggering new investments.

During the last few months, several steps have been taken by the GOR towards accelerating the absorption process, such as the budget allocation for guarantees to local authorities for co-financing bank loans related to EU funded projects, as well as the requirement for applicant companies to present a binding letter of comfort from a bank with the application file, in order to assure bankability of the projects and thus limiting the cases of funds being allocated but not absorbed. Also, funds have been reallocated to programmes or major intervention areas with high absorption potential (e.g. Small and Medium-Sized Enterprises – SMEs). 

Unfortunately, at present Romania still has the lowest EU funds absorption rate of the countries that joined the EU in 2004 and 2007. According to the data published by the Authority for Structural Instrument Coordination on the status of Structural Instrument absorption as at August 31 2011 (http://www.fonduri-ue.ro/-252), only 13.17% of available EU funds have been paid to beneficiaries. The worst performers are the “Transport” and “Technical Assistance” sector operational programmes, for which the takeup rate has been even lower. 

The causes of the current situation can be identified in all implementation phases of the programmes initiated in the financial exercise 2007 – 2013:

· fragmentation of allocations in the programming period among operational programmes and within an operational programme – especially concerning financing for the private sector;

· inconsistencies in the correlation between non-refundable financing and national sector strategies;

· the limited continuity of priorities at government level;

· excessive process fragmentation;

· low central transparency and control;

· insufficient measures to retain specialized people in the Management Authorities and local administration;

· preference of local authorities for public resource financing rather than project financing given ease of access and of use;

· over-regulation and unstructured application guidelines, which discourage small beneficiaries from applying;

· lack of experience in applying public procurement procedures and state aid rules.
The FIC considers it is crucial for the GOR to address rapidly the issues presented above and to increase the level of EU funds absorption, especially as FDI, which in the past provided a strong boost to economic development, has fallen sharply- down 25.5% (to EUR 2.59 billion) in 2010 compared to 2009.

FIC Recommendations

The FIC recommendations include a set of measures to improve the current situation and to contribute to an increase of Romania’s absorption rate both in the current programming period and in the next one. 

Romania needs to take significant steps to improve its attractiveness towards investors to boost the level of FDI, against a background of enhanced competition for investment between emerging economies. In 2010, Romania dropped 3 more places in the Global Competitiveness Index published by the World Economic Forum and is now ranked only 67th among the economies with the highest level of productivity, after countries such as Montenegro (49th), Azerbaijan (57th) and Sri Lanka (62nd). 

The FIC proposes granting support for contracting and implementing projects within POS Transport by supporting beneficiaries in each implementation phase to help avoid any errors which could make some expenditure categories ineligible, with focus on the development of the public procurement procedures and monthly monitoring of contracts.  

Moreover, the FIC supports a more accelerated use of funds in the “Technical Assistance” Operational Programme, exclusively dedicated to supporting the institutions responsible for structural instrument management, by developing projects whose goal is to provide assistance throughout all the phases of the fund absorption process and by implementing already contracted projects. 

We consider that all institutions involved in managing and implementing structural instruments, as well as those having associated responsibilities (public procurement, state aid, control, audit) should cooperate to identify the most frequent errors made in the implementation process up to now and to draw up rules and guidelines to eliminate them.  

Concerning the next programming period, the FIC considers that it is extremely important to set national priorities and corresponding operational programmes. A coherent, unitary and coordinated strategy can be achieved by drawing up strategic guidelines for the next programming period, which should be submitted for consultation to all interested players.

To make Romania a more attractive investment destination, the GOR should set targets and define an action plan, for example, to get Romania into the Top 20 most competitive economies in Europe within the next 10 years. The actions and the strategies for stimulating investment should then be well communicated in the main foreign investor markets. Some of the main actions should be centred on incentivising the development of areas where Romania could have a competitive advantage to improve the country brand (areas such as tourism, energy, the film industry, IT, agriculture, etc.). 

To increase the take-up rate of EU funds, the FIC considers that an urgent and radical amendment of the EU fund absorption process is required and proposes a shift from the current model, featuring many applications and few projects, to a more pragmatic approach. In the model proposed by the FIC, a central implementation body would be responsible for setting up responsibilities and prioritising the allocation of EU fund related resources based on impact and ease of absorption. It would define the major investment packages and would prepare documents for each package in a centralised manner, based on common standard forms. Centralisation of investments should be the top priority for the upcoming programming period.

Furthermore, the FIC recommends that priority should be given to inter-sector interventions, which should promote and allow the creation of real partnerships among players on the markets to ensure economic dynamics, i.e. partnerships between the private environment and universities in the research field as well as public – private partnerships in sectors that are identified as strategic for Romania.

A lesson to be learnt from the current programming period is that state aid schemes for sectors and individual aid documentation for specific companies should be properly prepared before projects are submitted for the purpose of obtaining EU funds. The EU has to approve the schemes and the eligibility criteria before potential beneficiaries can apply to the national authorities for EU funding. In the current programming period, the GOR has, in many cases, failed to submit schemes and eligibility criteria to the EU, meaning that potential beneficiaries were not able to apply for funding, because the allocation and approval mechanisms were not in place. 

An important role in promoting mature projects could be played by the involvement of the banking system in the project evaluation process, by ensuring the application of project efficiency and effectiveness criteria and by having the projects guaranteed by banks.

The FIC also urges the GOR to ensure consistency and predictability of the regulatory and tax environment as these are vital for attracting FDI. Investors’ confidence in doing business in Romania has been seriously affected by the much too frequent and sudden changes in taxation, such as the VAT increase in July 2010, which left companies virtually no time to adapt.  

The FIC also considers that the authorities need to pay closer attention to the key role which the infrastructure of a country has when businesses make decisions about where to invest. There is still much to be achieved to upgrade Romania’s infrastructure, although the FIC acknowledges the recent progress made by the GOR in launching several major road projects and in initiating the process of putting relevant legislation in place (e.g.: the PPP Law). This is all the more imperative in view of the substantial amounts in EU funding which are available to support investment in Romania’s infrastructure. 

Moreover, the GOR should allocate clear amounts from the state budget for co-financing of EU programmes, should ensure that the institutions in charge of absorption of EU funds are adequately staffed and should put in place a performance management system with a motivation scheme which would incentivise actual absorption.  
Also, a timely review and reallocation of funds from programmes or major intervention areas for which lower interest has been shown by applicants to major intervention areas where the demand has exceeded the funds allocated would significantly contribute to increasing the absorption rate. 

To ensure swifter investment in infrastructure, clear targets for EU Funds absorption and capital expenditure should be set and monitored frequently (e.g. on a quarterly basis), as performance criteria. 

At present there are over 40,000 public investment projects in different stages and this creates a clear need for prioritization, given the limited budget resources. The FIC considers it is imperative for the GOR to identify the top 10 national investment priorities and to allocate multiannual budgets to them, without the possibility of reducing the allocated funds in future budget exercises. The FIC has already proposed a list of the top 10 most urgently needed investments for Romania in areas such as transport, energy and agricultural infrastructure which have a high impact on economic growth, involve low cost for the state budget and would significantly  increase the absorption of European funds. The cumulated effect of these investments would be 23.7% GDP growth and approximately 450,000 new jobs created during 2011-2015. 

Labour Market
8.1 Positive Developments

The labour market in Romania has suffered significantly from the effects of the recession, with unemployment reaching a 20 year high of 8.4% in March 2010. Industry, commerce and construction have been particularly badly hit, representing 85% of the total redundancies in 2010. However, there has recently been an improvement, reflected in an increase in GDP, a decrease in unemployment and small salary increases. 

More companies are now budgeting salary increases and there was an average increase of 4.3% in the private sector in 2010, although this was less than the rate of inflation. For 2011 this positive trend is expected to continue and the average salary increase is expected to be around 6%. A higher percentage may be registered for the IT and Energy fields where the average might be up to 8% under the most optimistic expectations.

The employee turnover rates were low as was unscheduled absenteeism. Job changing was less widespread even by demotivated employees. The greatest difficulties in finding a job were encountered by young graduates. 

In 2010 a total of 377,772 persons were hired, representing 34.53% of those included in programmes for stimulating employment. The number of individual labour contracts increased in 2010 to 5.97 million, up from 5.92 million in 2009, although this may not be the result of a real increase in employment, but rather the effect of changes to legislation which led many freelancer (PFA) contracts to be reclassified as employment relationships. 

Moreover, through subsidies granted for employers to hire young graduates, a total of 5,568 people were hired out of which 3,685 were entering their first job. 

The GOR has promoted a series of measures to stimulate employment, including exemptions from the payment of social contributions for unemployment for employers who hired people who had been unemployed for at least the previous six months. 
The FIC’s members strongly welcome the GOR’s initiative to amend the Labour Code and the social dialogue legal package, an initiative to which FIC has contributed with technical expertise and data from the private sector. 

8.2 Areas for Improvement

8.2.1 Flexibility of Labour Relations
8.2.1.1 Working Time and Rest Time
Recent changes to the Labour Code have extended the reference period within which overtime work can be adequately compensated with free time of up to 60 days, allowing employers and employees to carry out tasks and activities according to the actual need of workload fluctuations. Through accumulation of overtime during a certain period, the employee may take a longer period of time-off, which may be preferable. In addition, the former requirement that an employee should take 15 days of annual leave consecutively has been relaxed. Now, employees may take shorter periods out of which one should be of at least 10 working days, on request and with the employer’s agreement. 

FIC Recommendations
The FIC also recommends the establishment through mutual agreement with the employee of the individualized working schedule for employees in senior management positions and the possibility for weekly rest periods to be granted on two non-consecutive days if the employee makes such a request. 

8.2.1.2 Fixed Term Labour Contracts
The recent changes to the Labour Code extend the maximum time frame for concluding such fixed term contracts from two to three years. 

This improvement transforms the fixed term contract into a real tool for employers and employees granting the possibility of concluding such a contract whenever the parties deem it necessary. As a consequence, employers will be less inclined to seek alternative solutions (i.e. contracted service providers) and thus more people will have the opportunity to work for a period of up to three years on fixed term contracts and subsequently obtain employment based on a permanent contract. This will stimulate employment. 

FIC Recommendations
The FIC also recommends the elimination of the maximum of three fixed term labour contracts to be granted for the same position. 

8.2.1.3 Personnel Leasing 
The recent changes to the Labour Code provide for this type of contract, which will improve labour flexibility and hence increase the employability of the workforce. 

8.2.1.4 Prior Notice Period
The recent changes to the Labour Code provide greater flexibility over prior notice periods which is a boost to the needs of business, as too short a period for the prior notice period before permanent employment is offered does not allow the employer to evaluate the employee’s competencies. Likewise, too short a period of prior notice in the case of resignation makes it difficult for the employer to manage its business properly especially for senior or management positions for which a recruiting process might take up to several months. Therefore the extension of prior notice periods in the draft is strongly welcomed. 

FIC Recommendations

The FIC also recommends that the employer should also be given the right to require an employee subject to dismissal procedures not to present him/herself at work during the prior notice period with payment of salary rights for the relevant period. 

8.2.2 Performance Criteria
The recent changes to the Labour Code also provide a new principle of work performance. The employer is now compelled to establish professional evaluation criteria for the employee’s activity since the conclusion of the individual labour contract. Also, in the case of collective redundancies, in order to select the employees to be effectively made redundant the selection must be first realized based on individual evaluation of performance and only then on social criteria. Thus, the employer will be in a better position to retain those employees who perform best. The social criteria may be used subsequently, for selection among employees with similar performance.

This measure will not only benefit employers. It will also help the state, and people seeking employment. With the help of well performing employees, employers will develop economically and create new jobs, leading to a reduction in the state’s expenses to support the unemployed. Employees will also be motivated to achieve the best possible performance to keep their job. The workforce will thus gain competitiveness, and the labour market will become more dynamic. Well performing employees will also be better rewarded, because employers will no longer be forced to retain under-performers and so will achieve better results, which can be translated into improved salaries and benefits. 

FIC Recommendations
The FIC recommends that employers should also be able to use their regular performance evaluation processes to dismiss an employee for poor performance based upon their own evaluation procedure set by internal regulations.

If the employer has implemented a process of periodic evaluation of performance, applicable to all employees, this process which is adapted to the specific employer should be considered as a preliminary assessment which may lead to dismissal of employees for professional misconduct. 

8.2.3 Disciplinary Actions

The changes to the Labour Code provide for the cessation of disciplinary penalties 12 months after their application if the employee is not subject to any new disciplinary penalties during this period. The cessation of disciplinary penalties is confirmed by a written decision by the employer, which gives the employer a new administrative burden.

At present there is an excessive risk of companies being taken to court by employees following disciplinary actions. In addition, the dismissal procedure is too cumbersome. The time limit which the Labour Code imposes for application of disciplinary measures against employees is too short. Currently such measures must be implemented within 30 days of the offence being discovered, and no more than six months after it took place. For cases of serious misconduct, this does not give the employer sufficient time to carry out a substantive investigation. The period provided for the dismissal procedure has repeatedly proved insufficient for completing all procedural steps, including for the employee to prepare all the evidence in his or her defence and for the discipline committee to be able to examine thoroughly all aspects of the case, especially when a high volume and high complexity of defences is involved. Thus, the dismissal committee has often had difficulties making an informed decision. 

FIC Recommendations
Employers should have the right to properly investigate alleged misconduct as soon as it is discovered, particularly in cases of unjustified absences from work, theft, and abuse of alcohol or other restricted substances. Thus the six month time limit for the application of disciplinary penalties should be extended to 12 months. Easing bureaucratic restrictions on the dismissal of employees would have the positive effect of reducing the black and grey economies, ultimately improving real protection of workers. 

This proposed extension of the term would also have the advantage of eliminating the possibility for employees to take successive sick leave to avoid disciplinary action. 

8.2.4 Court Rulings and Burden of Proof

In cases of litigation, if courts grant employees compensation for claimed salary rights, the employer is obliged to pay these rights regardless of the outcome of any appeal, as the first degree court ruling is final and enforceable in law. This can be disadvantageous not only to the employer but also to the employee, who might be required to repay the amounts received from the employer if the employer wins the appeal. 

According to the current provisions of the Labour Code the burden of proof is imposed upon the employer in all cases, even for claims against employees for non fulfilment of an obligation, which generates a high volume of paperwork for employers.

FIC Recommendations
The first degree court ruling should no longer lead to an automatic requirement on the employer to pay compensation in the event that the employee wins. Instead, it should be made possible for the payment to be delayed pending an appeal. 

The FIC also recommends that the burden of proof should only fall on the employer for the employer’s own actions and deeds. 

8.2.5 Dismissal of Trade Unions’ Elected Representatives 

The recent changes to the Labour Code eliminate the prohibition on dismissal of employees formerly elected to the governing bodies of trade unions for a period of 2 years following the expiry of their mandate. 

FIC Recommendations
Employers should also have the possibility to dismiss serving trade union leaders for any other reason not related to the employee’s activity in the governing bodies of trade unions.

Business Ethics
9.1 Positive Developments
Romania's economic transition in the past decade from a centrally-planned to a market-oriented economy has occurred within a dramatically changing political, social, and cultural context. Beginning in 1990, the country started on a new course towards a more democratic political system and a market-oriented economy.  Where a society wants to evolve from a command to a market economy, it faces fundamental issues of responsible business conduct: product quality, transparency in financial matters, workplace health and safety, protection of the environment, protection of workers and compliance with laws and industry standards. 

Markets become free and remain free if their players are responsible and respect the basic values of honesty, reliability, fairness and self-discipline. 

Businesses depend on free markets and good public governance for their growth and success. At the same time, through responsible business conduct, they contribute to the essential social capital of trust and fairness that makes good governance and free markets possible.

Over the past few decades, governments, international institutions, transnational organizations, organized labour, and civil society have been engaged in an ongoing dialogue on the role of business as a responsible actor. Standards, procedures, and expectations for business are emerging worldwide. Businesses around the world are designing and implementing business ethics programs to address the legal, ethical, social responsibility and environmental issues they face. By addressing these issues in a systematic way, enterprises can improve their own business performance, expand opportunities for growth, and contribute to the development of social capital in their markets. 

More and more businesses develop their identities based on finding a responsible balance between people (‘social well-being’) – planet (‘ecological quality’) and – profit (‘economic prosperity’). 

Some economists believe that the importance of economics is purely technical. Others believe that the moral consideration in economic analysis provides a more accurate picture of possible outcomes since it takes into consideration the human aspect of economic actors, i.e. people. 
Although the aim of business is to make a profit, this is not an excuse for ignoring the basic norms, values, and standards of being a good citizen. Thus, modern businesses are expected to be responsible users of community resources working toward the growth and success of both their companies and their communities. 
Therefore, attention has shifted from gaining purely financial profit to sustainable profit. A growing number of foreign or domestic companies now acknowledge the importance of bringing added value to the communities where they operate. For example, by investing in cleaner production processes and environmental management systems, enterprises can improve their own efficiency and minimise negative environmental effects.

At the same time, the role played by the GOR as the defender of public interests has changed. On the one hand, public authorities tend to leave to the private sector a number of tasks which they have traditionally carried out themselves. On the other hand, they are also required to give a clearer lead by setting the frame of reference in which companies must operate. The private sector is being given an increasingly free rein, within the limits set by the GOR, to match supply levels as closely as possible with the level of demand. As a result, greater responsibility is being placed on the shoulders of companies. Ethical behaviour in business is consistent with the principles, norms, and standards of business practice that have been agreed upon by society. Many of the standards have been codified into law, while others can be found in company and industry codes of conduct.

A code of conduct is a formal statement of rules and principles defining ethical standards for specific company or industry behaviour. These standards cover a wide variety of issues, such as human and labour rights, bribery and corruption (especially in countries where public authorities fail to enforce minimum standards), health and safety issues linked to the use of a product and environmental standards.

Every company should have its own code of conduct not only to consolidate a policy of good/ethical practices in the company, but also as a viable alternative to public or government regulations. 
The most familiar way to address business ethics is to develop Corporate Social Responsibility (CSR). CSR is an umbrella term indicating that an ethical business must act as a responsible citizen of the communities in which it operates even at the cost of short term profits or other goals. Companies which demonstrate social commitment have gained a significant competitive edge in the new economy, and Romania has followed this international trend. A culture of corporate involvement in the community has started to develop. For the time being, it covers a wide range of specific actions, from philanthropy to volunteerism. 
The CSR concept was initially used by companies more as a marketing and public relations instrument, rather than for its ethical values and promoted mainly by foreign companies with branches in Romania. Today, CSR behaviour is driven both by multinationals and local companies, with civil society playing an increasing role. 

Even though CSR activity has increased in the last few years, Romania should enlarge its exposure to and information on putting it into practice. According to a survey conducted by Daedalus Millward Brown in 2010
, most of the respondents considered that Romanian society as a whole lacks a sense of social responsibility. Therefore, a CSR campaign is all the more welcome if it aims to raise the awareness of the general public, and encourage action. At the same time, most respondents also believed that citizens should behave in a socially responsible way, and not only companies. 
According to the London Benchmarking Group, a group of companies from different sectors working together to measure Corporate Community Investment, the total amount invested in Romania in community projects during 2009 was around EUR 2 million. Unfortunately, this amount reflects the contribution of only four multinational companies which were partners of LBG Romania in 2009: BRD Groupe Societe Generale, Lafarge, Orange and Raiffeisen Bank and only for those projects which complied with the LBG’s standards. This situation reveals another problem the Romanian business environment faces sustainability reporting. Companies are held accountable for their actions by members of society. 
Nevertheless, few companies are socially audited and publish social and/or ecological reports and the vast majority of those which do are multinational corporations. Sustainability reporting is still largely a voluntary exercise, in a way similar to codes of conduct or management standards.
According to the Sponsorship Law, companies can make contributions to NGOs of up to 20% of their income tax, up to a maximum of 3% of their turnover. This provision allows companies to support important community projects. But the absence of any regulation to impose sustainability reporting and the lack of standards on this kind of reporting can lead to companies directing significant sums into the grey economy. 

The demand for greater corporate accountability, transparency and credibility should determine businesses to report their performance on social responsibility too.
More and more companies active in Romania should approach CSR more strategically and less as a short-term public relations tactic. That means integrating CSR into the company’s sustainable development policies and strategy. 

Sustainability reporting should become standard practice for companies. The FIC considers there is a strong need for more sustainability-related information in either the annual report or a separate stand-alone report.
9.2 Areas for Improvement
Good governance is imperative for the economy to grow according to market principles. By implementing internal ethics programs the private sector can become involved in supporting good governance. Because corruption is the main threat against good governance and a major obstacle to social and economic development, businesses should combat unethical practices. It is estimated that more than USD 1 trillion is lost worldwide each year through corruption, and this money goes in the pockets of people who are not entitled to it
. 

Corruption results from the interaction of public, private and non-profit actors. Lobbying activities or public procurement are just two examples of situations which can be misused for corrupt purposes. 

9.2.1 Economic environment and corruption
Despite all the new ideas, attitudes and practices that have emerged during Romania’s economic transition process, numerous influences from the past continue to persist. Reports of scandals involving unethical and often illegal practices, such as corruption cases, have shaken both the public and private sectors and contributed to the public's loss of confidence in business managers and public administrators.

Whether it takes place in the private or public sector, corruption causes serious damage to business and society. 

According to a study by the Heritage Foundation, lack of ethics (inherent unethical behaviour) and of economic freedom
 explains 71% of corruption: the lower in the Index of Economic Freedom, the more corruption there is in a country. Although Romania’s score is 0.5 points better than last year, reflecting improvements in five of the ten economic freedoms (trade, fiscal, monetary, investment and labour freedom), there was still little progress in tackling corruption. 

In order to increase foreign investment in Romania, the GOR must work harder to weed out the presence of unethical behaviours like bribery or any act of corruption. 
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2011 Index of Economic Freedom - Romania’s economic freedom score is 64.7, making its economy the 63rd freest in the 2011 Index. Romania is ranked 27th out of 43 countries in the Europe region, and its overall score is higher than the world average. 

Despite some improvements, corruption remains a serious problem
. The GOR’s Anti-corruption Strategy, which includes enforcement of laws and procedures to combat money laundering and tax evasion, has had some success. Accession to the EU also led to progress in fighting corruption. Nevertheless, foreign investors complain of corruption in the customs service, in municipal zoning offices, and among local financial authorities. 

In the public sector, we deal with corruption when public officials accept bribes without punishment. In the private sector, corruption is when people do business informally and profit far more than they would if this possibility did not exist. In both cases, the result is an increasingly unequal society, in terms of the opportunity to create wealth and improve living standards.

Large businesses (multinational corporations/enterprises) comply more easily with government regulations because of the size of the business and its diversification around the world. On the other hand, over-regulation can cause serious problems for SMEs (tracking and complying with changing laws and regulations are relatively more costly for SMEs). Excessive rules can also encourage the informal sector, in which it is more difficult to control unethical behaviour. 

Therefore, informality creates a culture of contempt for the law and fosters corruption and bribery in the public sector as a necessary means to navigate the bureaucracy. Moreover, with a weak rule of law corruption goes unpunished and, in consequence, informality flourishes. 

FIC Recommendations
When government action (regulations) causes undesired behaviour in the private sector, the solution is to eliminate burdensome regulations so that unethical practices do not occur. 

At the same time, government regulations should be designed so that they do not harm SMEs, leading them to use informal solutions, in which corruption is more difficult to control. 

The authorities should also enforce a strong rule of law capable of punishing corrupt practices. 

9.2.2 Improperly Influencing the GOR 

Every business enterprise should help the GOR create the conditions for a market economy by promoting responsible business conduct—through self-regulation or by conducting a public dialogue with GOR officials and NGOs. 

Thus, the private sector has a vital role in influencing the GOR to adopt laws, regulations and practices designed to enable the market to function independently. This activity should be conducted on a transparent basis designed to benefit all stakeholders in the development of a market economy and civil society.


Businesses usually attempt to influence political decisions through various forms of advocacy directed at policymakers by lobbying activities. 

Where lobbying activity is regulated, problems tend to arise when various activities by lobbyists and lawmakers undermine the fairness and transparency of that process and do not contribute to the common good. 

In Romania, the biggest difficulty when dealing with lobbying is that this activity is not even regulated. Lobbying activity, even if it is done with respect to ethical principles, is mostly perceived as an unethical practice and usually connected to trading in influence. The most obvious practice associated with lobbying is paying a policy maker to vote in a favourable way or giving him or her material rewards after a vote. 

FIC Recommendations
Currently lobbying in Romania is unregulated and people often do not recognize when they are crossing the boundaries of what the law allows. Therefore, there is a strong need for a lobbying law to be passed. Existing European models should be followed. A lobbying law would help business adhere to legal and transparent practices.

9.2.3 Government Contracting and Procurement 

Ethics is a significant issue when it comes to public procurement. Because public procurement is one of the key areas where the public sector and the private sector interact financially, it is a prime candidate for corrupt activity, cronyism and favouritism as well as bribery.
When an enterprise conducts business directly with a government official or entity, whether as a contractor, supplier, or in some other capacity, it should take steps to ensure that its relationships are transparent and ethical. It should abide by all laws, refrain from engaging in bribery and avoid even the appearance of impropriety. By so doing, the business enterprise minimizes the risk of fines and other penalties for misconduct.

Improper public procurement procedures were underlined both by the IMF’s last review under the SBA
 and by the EC’s Interim Report under the CVM. Both institutions required Romania to take further steps for improving public procurement procedures by reforming legislation to increase transparency of the procurement and contracting frameworks. 

FIC Recommendations
Substantial improvements are required in protecting against conflicts of interest and corruption in public procurement. 

The concrete impact of the amendments made by the Romanian authorities to public procurement legislation must still be demonstrated in practice.
The National Authority for Regulating and Monitoring Public Procurement (ANRMAP) should make greater efforts to identify possible conflict of interest situations.
Public Sector
10.1 Positive Developments
The foreign investors’ community has often drawn the GOR’s attention to the need to implement urgent measures that would increase the public sector’s efficiency and, consequently, incentivize investments. Important institutional reform measures that have been taken, which include legislative changes in education, health, justice, administration as well as in economic, political and social structures in Romania are absolutely necessary, but not enough. These have not managed to solve the deficiencies of the public sector, and further reform is all the more important as it represents a prerequisite for overcoming the recession and incentivizing faster economic recovery. 

Over the past two years, the following reform measures have been taken: 
· reform of the public pensions system 

· the principle of contributions has been established and pension laws that do not abide by this principle have been abolished

· special pensions have been recalculated 

· cumulating pensions and wages in the budgetary system has been prohibited 

· stricter rules have been imposed for pensions for disabled people

· reform of the educational system 

The new education law has been adopted, whereby:

· financing per student has been introduced 

· the role of early education has been reconsidered 

· measures have been taken to ensure the quality of the secondary education system 

· the principle of education based on skills training instead of transmission of information has been recognised

· the education portfolio has been set 

· the national curriculum has been amended 

· reform of labour legislation 

The Labour Code has been adopted with the aim of:

· making labour relationships more flexible 

· adapting labour relationships to the dynamics of the labour market 

· tightening up penalties for informal work without a legal contract

· introducing performance criteria into labour agreements and relationships 

The FIC has been constantly involved in efforts to amend labour legislation, especially since the start of the recession, with the aim of making the work force more flexible. Without this change, economic recovery would have been delayed. The FIC, together with AmCham, made proposals to amend the draft Labour Code, and some of our suggestions were accepted by the GOR. 

The FIC estimated that its proposals for amendments to the Labour Code would create 90,000 new jobs, because of elimination of bureaucracy and changes to the rules on temporary work. In addition, foreign investors estimated that the possibility to hire (but also to dismiss) people more easily will trigger an increase of the number of employees working legally in a short period of time and could reinstate foreign investors’ confidence in Romania.

Some of the most important amendments proposed by the FIC are:

· the extension of the trial period from 30 to 45 days for lower level positions and from 90 to 120 days for management positions 

· if the employer must reduce its activity for economic reasons, it may grant paid holiday to compensate for overtime worked during the year 

The FIC representatives consider that the new Labour Code, which came into force in May 2011, will increase employment, combat informal employment and increase productivity, but still needs improvements. 
· reform of personnel receiving salaries from public funds 

· The GOR has adopted the unitary salaries law, replacing the 39 pieces of legislation which used to regulate this field 
· reform of the public administration system and government agencies 

· The number of personnel in the public administration system was reduced from 1,398,757 people in December 2008, to 1,256,609 in March 2011. Also, 114 government agencies have been dissolved, merged or restructured
· reform of the fiscal framework

The fiscal reform is based on the fiscal liability law which imposes much more transparent and predictable multiannual rules of fiscal-budgetary conduct

· expenses ceilings have been introduced 

· the number of budget rectifications has been reduced

· the number of taxes and tax-related tariffs has been reduced from 491 in 2008, to 263 currently

· the Fiscal Council has been established

· Fiscal statements have been simplified and unified starting from 2011 and the possibility for online payment has been introduced

· the minimum tax was eliminated starting from October 2010

· Tax exemption has been granted for reinvested profit

· The GOR has made a commitment gradually to reduce the budget deficit to 3% in 2012

· reform of the legal system

· Four new codes have been adopted (the Civil Code, the Criminal Code, the Civil Procedure Code and the Criminal Procedure Code), as well as the Minor Reform Law
· reform of the health system

· of the 435 public hospitals controlled by the Ministry of Health (MH), 370 have been transferred to the local public authorities
· a national health card has been introduced
· a co-payment system has been introduced
10.2 Areas for Improvement 
Despite certain positive developments in recent years, Romania’s economic and social development is still hindered by an ineffective public administration. The imperfections of the fundamental institutional framework of the Romanian State represent a major impediment for those who wish to invest. These problems were aggravated starting from the end of 2008, when the world economic downturn began to have effects in Romania. The State’s capacity to cope with the global challenges was reduced because between 2006 and 2008 the spectacular growth was accompanied by the accumulation of structural problems in the public sector. Thus, the onset of the economic downturn exacerbated the internal vulnerabilities. Moreover, the public administration imbalance (increasingly anachronistic, wasteful and ineffective) which has existed since the beginning of the recession also explains the slow rate of recovery. So today we are confronted not only with the effects of the global recession, but also the effects of the incoherent internal policies adopted in the period of economic growth. The structural problems were aggravated in the period 2007-2008 when, together with an increase of GDP per capita in Romania by an average of 5 percentage points per year, a serious deterioration of the structural budget deficit occurred. In three years, wages in the public sector were considerably increased (from 4.8% of GDP in 2004 to 8.4% in 2008 and 9.5% in 2009)
 as well as pensions. 
These increases far exceeded any increase in productivity. At the same time, the number of employees increased in the period 2005-2008 by approximately 170,000, up to around 1.4 million. Simultaneously, expenditure on investments was reduced, and so the state budget was suffocated by social transfers, the payment of employees’ wages and short term expenditure. 
Thus, although the population experienced an improvement in living conditions, this was the result of populist policies and was not built on a sustainable basis. 
The recession gave Romania the opportunity to develop a new model for its economy, based not on consumption, but on increased investment, as well as a rise in production and exports. An essential element in this new model of economic growth should be the modernisation of public administration so that it can deal with public funds more effectively and achieve a better rate of absorption of European funds, leading to development of business, a growth in exports and a reduction in the budget deficit. Structural reforms are fundamental for sustainable long term economic growth. Moreover, they are also essential to increase the attractiveness of Romania as an investment destination, especially considering the reduced potential for fiscal incentives.

Once the global economic downturn occurred, Romania had to request financial support from international financial institutions – the IMF, the WB, the EC and the EBRD. Thus, in 2009, the Romanian State concluded a financial arrangement for two years, for a financing package of EUR 19.95 billion. The agreement with the international institutions also imposed a series of conditions involving the initiation of certain structural reforms to achieve medium and long term fiscal consolidation, as well as to reach certain targets for macroeconomic indicators. The external financial package concluded with international partners represented an anchor of credibility, perceived positively by foreign investors as an indication that structural reforms would be achieved in Romania. 
However, the experience of past years has shown us that in Romania state institutions react slowly to outside pressures, when there is not sufficient political will. Almost two years after the conclusion of the financing arrangement, Romania has succeeded neither in mitigating the effects of the economic crisis, nor in taking measures to create a more competitive economy.
The GOR’s measures to tackle the effects of the recession involved first reducing expenditure related to investment and only in the second half of 2009 were a series of measures taken to reduce expenditure related to goods and services, as well as that related to public sector wages. Moreover, most of the austerity and public expenses reduction measures were enforced only starting from July 2010 – by a 25% cut in public sector wages, a freeze in the pension point, redundancies in the public sector, and by cutting short term expenditure. 
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In 2011, the Romanian public sector was still unable to support itself through its current resources and hindered the increase of productivity and competitiveness by administrative constraints which cause difficulties for the business environment. Thus, the absence of funds, bureaucratic formalities, the constant amendments to the Fiscal Code, and the weak infrastructure are the issues most often invoked by the business community when explaining the reduction in the level of investment. 
FIC Recommendations
Foreign investment collapsed in 2010, down to EUR 2.6 billion (reaching the level of 2006), having reached approximately EUR 9.5 billion in 2008, the highest annual level of foreign investment in Romania since 1989. 
Thus, to make investment in Romania a more attractive prospect, which is essential for recovery, the immediate reduction of the structural deficiencies is required, to remove the bureaucratic barriers to economic efficiency. 
The FIC considers that, in order to have an efficient public sector, the Romanian authorities should take institutional reform measures and modernize the main public services (education, health, pensions, law enforcement agencies, etc.) as well as launching adequate investment programs, to stop the economic downturn and generate a return to growth from next year. 
In October 2010, the FIC published a Program for Economic Growth. This document includes a series of measures and actions to be taken as a matter of urgency to overcome the effects of the recession and to re-launch economic growth. The FIC’s recommendation includes measures to modernise the public sector. 
The FIC’s recommendations were:

· Reform public administration using clearly defined efficiency indicators

· Review and remove non value adding administration structures and systems

· Assess the skills and quality of staff, with a view to improving quality of service and efficiency

· Implement a standard E-Government concept, to be used by all state institutions in interactions with the public

· Ensure sustained improvement in public finances

· Broaden tax base, improve tax collection by increasing transparency and depoliticizing the process, increase efficiency of public spending in line with EU benchmarks and deliver planned lay-offs in the public sector by year end

· Restructure state controlled companies

· Continue the restructuring process, streamline operations, spin off non-core activities, implement International Financial Reporting Standards (IFRS), prepare companies for privatization (partial listings on Stock Exchange and strategic sales), close down or sell loss making companies or operations, introduce outside Board Members

· Strengthen the relationship with established and reputed NGOs

· Improve cooperation in the areas of outsourcing part of the social services or introducing best practices in this field, to improve efficiency of the financial resources in social services

The FIC believes that a balanced reform of the public sector should be based on the following priorities:

· rationalization of expenditure

· an increase in budget income and orientation of expenditure towards investments

· establishing investment priorities and multi-annual budgeting 

· accelerating the absorption of European funds
Reduction of public expenditure should involve the continuation of the removal of non value added administration structures and systems. The analysis of current expenditure in each central and local institution financed from the public budgets should be continued and all unnecessary expenses should be eliminated.

The legislation on a unitary salary system for public servants was a significant step forward, although it did not go far enough, and should be continued by rationalizing the positions in the public and local central administration, reducing their number and defining their duties better. The public administration should be made more effective by computerisation, de-bureaucratisation and de- politicisation. 
A strict control of the expenses related to social care and of wages in the public sector is also necessary. In addition, expenditure in the health system as well as arrears should be reduced. It is also critical for the manner in which public money is spent and the establishment of the investment priorities of all public authorities to be fully transparent. 
The increase of budget income should be performed through a reform of the taxation system, through the improvement of tax collection and the reduction of tax evasion, so that the adverse effects on the business environment are minimised. The supplementation of budget income may also be achieved by increasing the taxation base and by reducing/eliminating the exceptions/exemptions from the payment of taxes. Reform should be carried out in a coordinated manner to ensure predictability and stability and the GOR should avoid making ad-hoc amendments to the taxation system. 
Once the balance between budget income and expenditure is achieved, financial resources must be allocated, as a matter of priority, from those currently available, to certain categories of expenses, primarily to investments and particularly to infrastructure. Jobs would thus be created, other sectors of the economy would be stimulated and, in the end, a signal would be sent to the business environment that the economy may return to a growth trend. To obtain results, the resources allocated to investments should be channelled depending on the priorities set, based on the results of the cost-benefit analyses. The FIC has presented, based on its analysis, a list of the main 10 projects (of the existing over 46,000), most of which are in infrastructure, which should be carried out and which should create approximately 500,000 new jobs. 
Infrastructure
11.1 Positive Developments

2010 represented a turning point for Romania’s infrastructure growth strategy as several important legislative and strategy measures were adopted, the most important of which are the following: 

· New regulation of PPPs. 

On 5 October 2010, Law No. 178 on public private partnerships (the “PPP Law”) was published in the Official Journal of Romania, thus entering into force. The law creates a general framework for establishing and operating institutionalized PPPs in Romania.

Since then, in response to a request from the EC and in order to harmonise the local PPP system with European standards, the PPP Law has been amended under GEO No. 39 of 20 April 2011, published in the Official Journal of Romania, Part I, No. 284 of 21 April 2011.

Although the PPP Law is an important step in the process of creating incentives for private capital investment, in particular in public infrastructure, the final form of the law still incorporates several shortcomings and possible areas for future improvement (the management of PPP projects’ performance and contract performance assessment are two major areas of concern). 
On 13 December 2010, the Application Norms to the PPP Law (“the Norms”) were approved under GD No. 1239. The Norms were intended to re-enforce and build upon the PPP Law and tackle aspects either poorly regulated or not covered at all by the Law itself. However, the final form of the Norms still requires improvement as some of the PPP Law’s flaws have not been properly addressed. 
· The GOR’s National Infrastructure Development Program for 2011 – 2020.
Under GEO No. 105/22 November 2010 (“GEO No. 105/2010”) the GOR launched the National Infrastructure Development Programme for 2011 –2020 (“NIDP”). Having a total value exceeding EUR 4 billion, the NIDP sets several priorities each featuring overall objectives, values and designated credit administrators, as follows: 

Regional infrastructure development. 
Under this part of the programme, the GOR (through the Ministry of Regional Development and Tourism – MRDT) envisages the construction, modernisation and rehabilitation of 10,000 km of county and local roads. 

Another project within the same part of the programme is the modernisation of Romanian villages, to improve the quality of life in rural areas. The project benefits from multi-annual financing and is under the administration of the MRDT. The same ministry will be responsible for the implementation of two infrastructure projects involving sewage networks and waste water treatment plants as well as water supply networks. 

Environmental infrastructure. 
The MEF administers Multi-annual Environmental and Water management programs aimed at aligning the relevant Romanian infrastructure with EU environmental standards on integrated water supply and sewage systems - waste water treatment, water supply which meets European standards, extension and/or modernisation of water distribution and sewage networks – domestic wastewater treatment. The same state authority manages the water management infrastructure, flood protection works, work to strengthen dams as well as rehabilitation and protection of coastal areas. 

GEO No. 105/2010 states that the funds allocated to the projects above will be allocated on a yearly basis, based on approved technical and economic documentation, from non-reimbursable/reimbursable external funds, the state budget and other sources. Bank loans guaranteed by the state may be contracted by service providers, contractors and suppliers for the activities performed under the NIDP.

· Reintroduction of FIDIC contract conditions. 

GD No. 1405/2010 (which entered into force in January 2011) approved the use of contractual conditions of the International Federation of Consulting Engineers in the construction industry (FIDIC) for investment objectives related to national transport infrastructure, financed by public funds. These contractual conditions become compulsory for works contracts awarded by the MTI when the value of such contracts exceeds EUR 4,845,000. 

Reintroduction of FIDIC contractual terms (previously operational in Romania between 2008 and 2009) may contribute to achieving a higher degree of certainty with respect to contractual interpretation risk, adding more accuracy to various operational aspects related to large infrastructure projects.

· Strategy changes at the MTI.

Recent changes in the organization of the MTI seem to have brought strategy changes and a boost in takeup of relevant EU funds with an increased absorption rate of 2.65% as at January 2011, according to the Ministry’s figures. In December 2010, the Ministry announced tenders for road infrastructure construction projects, in relation to Pan-European Corridor IV, which has a value of EUR 1.4 billion. It is envisaged that in 2011 alone the MTI will make payments within the “Sector Operational Program – Transport” amounting to EUR 500 million in relation to infrastructure projects. 

In addition, in 2011 the MTI plans to restructure the National Authority for Motorways and National Roads in Romania, which in 2010 benefited from state subsidies of EUR 1.6 billion.

11.2 Areas for Improvement 
11.2.1 Improving the PPP Regulatory Framework
The PPP Law was a much awaited regulation as it was meant to fill a legislative gap, where a specific legal framework for setting-up and operating PPPs was necessary. As previously mentioned, improvements can be made to this regulatory structure.

FIC Recommendations
The FIC was actively involved in the development of the PPP framework by providing direct input to the relevant regulatory authorities and by frequently taking a public stand on the matter.

As a result, a significant number of amendments included in the FIC Recommendations have been considered and implemented under GEO No. 39 of 20 April 2011:

The amended PPP Law now states that “open procedure” and “competitive dialogue” are the selection procedures to be used in the awarding of a PPP contract. Procedural amendments have been introduced to support these selection procedures.

Also, private entities participating in either of the two selection procedures must submit proof of payment of a participation guarantee.

According to the amended regulation, the project company, which must be organized as a Romanian joint stock company whose shareholders will be public and private partners, may be awarded all or part of the services in the public sector in which the public partner is involved. Also, the public partner may authorise the Project Company to receive payments from the beneficiaries of the services rendered under the PPP.

New provisions have also been set out in relation to minor offences and offences. In particular, refusal by the public partner to provide information about PPP contracts to the Central Unit for PPP Coordination within the GOR’s General Secretariat when requested to do so for monitoring and supervisory purposes, leads to fines ranging between RON 40,000 and RON 100,000.

Persons who challenge the PPP contract award procedures in court will no longer be required to deposit the guarantee calculated as a percentage of the contract value. Another amendment is that any person who considers that its rights or interests have been prejudiced through an act of the public partner, may file, under an out-of-court procedure, a complaint with the National Council for Solving Complaints (CNSC), requesting the cancellation and/or the amendment of the act in question and recognition of the right or legitimate interest thus claimed. In case of rejection of such challenge, the challenger shall have the obligation to pay a fixed amount and a share of up to 1% of the contract value.
According to the amended legal provisions, if the private partner is represented by an association of private entities, only the leader of the association is bound by the obligation to remain in the Project Company, while the other entities can withdraw from the project if they have finalized the activities in which they were involved.

However, the FIC believes that several regulatory and operational aspects have not been addressed up to this point and are likely to raise particular implementation difficulties, thus requiring immediate attention:

· The PPP Law should provide additional information on the operational coordinates of the Project Company to be established. This information should allow for flexibility in the long term development of the project (e.g. the possibility for a new private partner to join the Company). In addition, the Company and the private partner should be covered by comprehensive operational risk guarantees to ensure that the PPP project follows a linear, non-biased and predictable business course, regardless of economic/political/social changes. These provisions could be included under the PPP contract. However, due to the vital importance of the issue, a general framework regulating public-private risk allocation should be specifically set out in legislation.

· Given that PPP projects are usually long term commitments, the PPP Law should establish a suitable framework for dealing with project variations. Consequently, specific provisions should also cover different aspects of the process of making changes to the initial project (corporate changes, contractual performance and implementation, operational adjustments, etc.) which may trigger, at some point, the need to implement certain changes.

· The PPP Law provides that the public partner must make a contribution in kind to the Project Company. This provision may be construed as prohibiting the public partner from making contributions other than in kind to the Project Company and should be further clarified. 

· According to a new provision introduced in the PPP Law, the public partner may exclude from a selection procedure any bidder who is declared bankrupt under a court ruling. This provision has been transposed from GEO No. 34/2006 on the awarding of public procurement contracts, public works concession contracts and services concession contracts and may lead to significant operational difficulties if a private partner which is under liquidation at the time of the PPP selection procedure becomes bankrupt after entering into a PPP. Clarification will be necessary under the Application Norms of the PPP Law.

· The Norms should also be amended so that they are consistent with the updated PPP Law as amended by the April 2011 Ordinance. 

11.2.2 Urgent Need to Accelerate Absorption of EU Funds
Availability of infrastructure is a critical issue for business and can only become more so over the coming years. It impacts operating costs and is therefore a major factor in determining where businesses locate and choose to expand operations. Whereas many countries have significant difficulties in funding infrastructure projects, Romania is privileged to have access to EUR 4.57 billion of non-refundable EU funds specifically allocated to infrastructure projects, which is particularly welcome during this time of recession. Unfortunately, Romania’s take-up of EU funds continues to lag behind other CEE countries. In September 2010 the EU funds absorption rate relevant for the MTI was only just over 1% of the total available.

FIC Recommendations
Apart from strengthening the relevant regulatory framework, the FIC recommends that the MTI should redesign the processes used by the relevant units for coordination of EU funding, set up fast-track routes for priority programs, centralise overall responsibility and accelerate the absorption of large infrastructure projects (including through PPPs). In addition, when initiating new infrastructure investments, priority should be granted to investment projects co-financed with EU funds. 

Projects that are properly planned and conducted more efficiently should result in more effective outcomes and are more likely to gain the necessary buy-in from the business community and the public. Consequently, the GOR should prepare an up to date integrated infrastructure master plan to ensure a faster implementation of complex infrastructure projects. This master plan should primarily focus on prioritisation and resource optimisation as well as on reducing process fragmentation.

Generally, businesses are looking to the GOR to partner with the private sector to develop effective solutions that will enhance competitiveness and maintain/stimulate growth. 

To support this process, the GOR should actively encourage private sector participation in projects via outsourcing, technical and management consulting, facilitating financing structures or PPP arrangements.

Romania should also perform regional benchmarking with neighbouring EU countries (the most relevant being Poland, Hungary and the Czech Republic), share some of their successful experiences and also apply lessons learnt in streamlining the processes of absorbing EU infrastructure funds to improve the takeup rate.

NOTES
“Yes, profit is a cornerstone of what we do.—It is a measure of our contribution and a means of self-financed growth—but it has never been the point in and of itself. The point is, in fact, to win, and winning is judged in the eyes of the customer and by doing something you can be proud of. There is symmetry of logic in this. If we provide real satisfaction to real customers—we will be profitable” 





David Packard


Founder of Hewlett-Packard








� Total EBRD commitments in 2009 and 2010 exceeded expectations and amounted to EUR 1.3 billion.


� Since July 2010, the DNA had opened 269 new cases and had filed 159 indictments against 611 defendants. Statistics of DNA show that during the last 5 years over 90% of its indictments have led to convictions and that 90% of all investigations last for a maximum of 1.5 years.


� In 2011, final seizure orders were issued against the goods obtained on an illicit basis resulting from all types of offences, totalling EUR 1.8 million, only EUR 0.2 million were actually recovered.


� Daedalus Millward Brown - Sustainable Development & CSR in Romanian Banking Market, September 2010.


� According to the WB (“Governance Matters: Aggregate and Individual Governance Indicators 1996-2006”, published in 2007), approximately 1-2 trillion dollars are lost each year through corruption, this amount representing, upon the publication of the report, ten times the annual budget of all OECD states.


� According to The Heritage Foundation/Wall Street Journal annual Index of Economic Freedom, economic freedom is “the absence of government constraint or coercion on the production, distribution, or consumption of goods and services beyond the extent necessary for citizens to protect and maintain liberty itself”.


� Romania ranks 69th out of 178 countries in Transparency International’s CPI for 2010


The 2011 EC Interim Report (CVM) noted that Romania had not succeeded in remedying shortcomings in the areas of judicial reform and the fight against corruption.





� IMF - Sixth Review under the SBA - “…major efforts will be implemented to improve the performance of public enterprises and to reduce their losses through widening the revenue base, strengthening controls, and reforming legislation to increase transparency of procurement”, 22 December 2010.


EC - Interim Report under the CVM – “ ... Romania prepared a number of legal amendments to public procurement legislation in response to the Commission's recommendations in this area (…) The concrete impact of these provisions must still be demonstrated in practice.”, 18 February 2011.





� According to data received from the Fiscal Council, until 2010, the average salary in the public sector was higher than that in the private sector and this only changed after 1 July 2010 when public sector salaries were reduced by 25%. 
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